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PRACTICE IN THE PROBATE COURT. 


CHAPTER I. 


THE PROBATE COURT. 


CouNTY courts with common law jurisdiction were 
established by the governor and assistants of the 
Massachusetts Bay Colony, under the general author- 
ity given to them by the colonial charter, in 1636 ; 
and by an act of the general court passed in 1641 
these courts were given the power of proving wills 
and granting letters of administration, an appeal from 
their decisions lying to the governor and assistants. 

As the county courts were held quarterly and the 
period of waiting was inconvenient, two magistrates 
and the clerk of each county court were authorized 
jointly, in 1652, to prove wills and appoint adminis- 
trators during the time between the sessions of the 
courts. 

This probate jurisdiction and practice continued as 
long as the colonial charter remained in force, with 
the exception of the period of authority of Sir Ed- 
mund Andros, when he caused wills to be proved, 
etc., before himself in Boston. 

The province charter, granted by William and 
Mary in 1691, ordained that the governor and council 
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should ‘ do, execute, and perform, all that is neces- 
sary for the probate of wills and granting letters of 
administration for, touching, and concerning any in- 
terest or estate which any person or persons shall have 
within said province.” 

Thus the probate jurisdiction was taken from the 
county courts and vested in the governor and council, 
who duly appointed deputies in each county to perform 
these duties under their genera! supervision. These 
deputies were called judges of probate. From their 
decrees appeal was had to the governor and council. 

This jurisdiction and practice in probate matters 
continued until the adoption of the State constitu- 
tion, which provided for their continuance until the 
legislature should otherwise legislate. By the act of 
the legislature of 1783, chapter forty-six, the courts 
of probate were established, the supreme judicial 
court being made the court of appeal and the supreme 
court of probate. 

In 1862 the probate court was made a court of 
record, and has so continued. 


JURISDICTION. 


Statutes were early enacted by the provincial legis- 
lature recognizing the probate court and extending 
its powers and duties, which, since the adoption of 
the state constitution, have been still more enlarged. 

1. The probate court has jurisdiction of the pro- 
bate of wills, of granting administration of the es- 
tates of persons who at the time of their decease 
were inhabitants of or resident in the commonwealth, 


+P. 58. ¢. 156,91. 
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and of persons who die out of the commonwealth 
leaving estate therein to be administered ; of the ap- 
pointment of guardians to minors and others; of all 
matters relating to the estates of such deceased per- 
sons and wards; of petitions for the adoption of 
children, and for change of names ; and of such other 
matters as have been or may be placed within their 
jurisdiction by law.! This now includes the settle- 
ment of estates of absent persons who have been 
unheard of for fourteen years.” 

2. It has jurisdiction of the petitions of married 
women concerning their separate estate, and of the 
petitions or applications concerning the care, custody, 
education and maintenance of minor children, pro- 
vided for by P.S., ce. 147, §§ 31, 32, 86.3 

3. It has jurisdiction in enforcing St. 1891, c. 358, 
compelling parents to contribute to the support of 
minor children under guardianship.* 

4. It has jurisdiction in equity of all cases and 
matters relating to the administration of estates of 
deceased persons and to wills and trusts created by 
will.® 

5. It may hear and determine in equity all mat- 
ters in relation to trusts created by will or other 
written instrument; and it has jurisdiction over all 
matters relating to the termination of trusts under 
wills, deeds, indentures, or other instruments.® 

6. It has jurisdiction in hearing and determining 
all questions in relation to the tax on collateral 


eas Calo, Size so far as it applies to the probate 
2St. 1897, c. 447. court has been repealed. St. 1891, 
3 St. 1887, c. 332, § 2. c. 415, $5. 

4$t. 1891, c. 358. 6 St. 1892, c. 116. 


5 St. 1891, c. 415, §1. P.S., c. 127, § 34, 
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legacies and successions existing under St. 1891, 
c. 425.1 

7. It may appoint receivers for absent persons 
who have wives and minor children dependent upon 
them, under St. 1894, c. 203.2 

8. It may authorize the marriage of minors under 
St. 1894, c. 401.8 

9. It has jurisdiction in the habeas corpus pro- 
ceedings under St. 1894, c. 536.4 

10. It may enforce specific performance of a writ- 
ten contract for the conveyance of real estate where 
the owner, before the execution of the contract, is put 
under guardianship or dies.® 

11. The judges of the probate courts, except in the 
county of Suffolk, may commit boys to the reform 
school, and girls to the industrial school ; may receive 
complaints, issue warrants, and hear cases against 
juvenile offenders at such times or places, in or out 
of their respective counties, as convenience may re- 
quire. And any judge of a probate court may act in 
any case for the judge of any other county, whether 
absent or not, when so requested.® 

12. The probate court for the county in which is 
the legal residence of any minor child who is legally 
indentured or placed in charge of any person or per- 
sons, association, or public or private institution, by 
any state, city, or town board, or by any public or 
private corporation or body of persons, may compel 
any such board, corporation, or body of persons, upon 
the petition of a parent, guardian, or next of kin, to 

1 St. 1891, ¢. 425, § 14. 4 St. 1894, ¢. 536, § 2. 


2 St. 1894, c. 203. 5 P.S., c. 142, § 1. 
8 St. 1894, c. 401, § 2. 6P.S., c. 89, § 16. 
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give the petitioner information of the whereabouts of 
any such child, and to permit him to visit such child 
at such time or times and under such conditions as 
the court directs in its order, under St. 1896, c. 
288.1 

13. The judge of any probate court may commit 
insane persons residing within his county to lunatic 
hospitals, etc.,? and dipsomaniacs to the state institu- 
tion prepared for them.? 

The probate court has no jurisdiction in cases of 
fraud or embezzlement, except as they are incidental 
to other matters within the jurisdiction of the court ; 
and then the original jurisdiction is generally exclu- 
sive of that of courts of common law jurisdiction.+* 

For jurisdiction when the officers of the court are 
interested in the proceedings, see pages 15 and 18. 


Exclusive or Concurrent Jurisdiction. 


The probate court has exclusive original jurisdiction 
in all the classes above named, except the fifth and 
tenth in which the supreme judicial court has concur- 
rent original jurisdiction, the fourth, in which the 
probate court has jurisdiction concurrently with all 
other courts having jurisdiction of proceedings in 
equity, the eleventh, in which it has original juris- 
diction concurrently with municipal, district and 
police courts, trial justices, and commissioners, and 
the twelfth, in which it has original jurisdiction con- 
currently with all common law courts. 

1St. 1896, c. 288. 4 Arnold v. Sabin, 4 Cush. 46 (1849) ; 


BP IS: C.8i78 Ll, Wade v. Lobdell, 4 Cush. 510 (1849); 
3St. 1885, c. 339, § 2. Sever v. Russell, 4 Cush. 513 (1849). 
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Local Jurisdiction. 


The probate court for the county wherein the de- 
ceased resided at the time of his death has exclusive 
original jurisdiction of the settlement of his estate.’ 

When persons living without the commonwealth 
but having estate within the same die, the probate 
court for the county in which said estate is found 
may appoint an administrator of such deceased per- 
son’s estate to act within the commonwealth.! 

The probate court for the county in which the 
wards reside have exclusive original jurisdiction in 
the appointment of guardians. This is, also, true of 
petitions for the adoption of children, and change of 
names of persons.! This rule also applies to peti- 
tions of married women concerning their separate es- 
tate, and petitions concerning the care, etc., of minor 
children, under St. 1887, c. 332.2 Also, to proceed- 
ings under St. 1891, c. 358, compelling parents to 
contribute to the support of their minor children un- 
der guardianship.® Also, in proceedings to authorize 
the marriage of minors under St. 1894, c. 401.4 

In the habeas corpus proceeding under St. 1894, c. 
536, the probate court for the county in which the 
petitioner is alleged to be detained has jurisdiction in 
the matter.® 

Under St. 1894, c. 203, for the appointment of re- 
ceivers for absent persons who have wives and minor 
children depending upon them, the probate court for 
the county in which such wives and children reside 
at the time of the commencement of the proceeding, 


LP. S., c. 156, § 2. 4St. 1894, c. 401, § 2. 
2 St. 1887, c. 332, § 2. 5 St. 1894, c. 536, § 2. 
3 St. 1891, c. 358. 


JURISDICTION. 7 


probably has jurisdiction, especially if it was the 
same county in which the absent person resided 
when he was within the commonwealth. 

The probate court for the county in which an es- 
tate is being settled has jurisdiction of all matters 
relating to its administration in equity or to trusts 
arising under the will of the decedent, if any. 

All matters of trust of which probate courts have 
jurisdiction, except those arising under wills, are 
within the jurisdiction of the probate court for the 
county in which any of the parties interested in the 
trust reside, or in which any of the land held in trust 
is situated; but such jurisdiction, when once as- 
sumed, excludes the probate court of any other coun- 
ty from taken jurisdiction of any matter subsequently 
arising in relation to the same trust.” 

When a case is within the jurisdiction of the pro- 
bate court in two or more counties, the court which 
first takes cognizance thereof by the commencement 
of proceedings retains the same ; and the administra- 
tion or guardianship which is first granted extends to 
all the estate of the deceased or ward in the com- 
monwealth, and excludes the jurisdiction of the pro- 
bate court of every other county.? 

The jurisdiction assumed in any case by the court. 
so far as it depends on the place of residence of a 
person, cannot be contested in any suit or proceed- 
ing, except in an appeal in the original case, or when 
want of jurisdiction appears on the same record.* 


1$t. 1891, c. 415, § 1. Haskins, 9 Mass. 543 (1813); Holyoke 
A usages 1415, § 25. v. Haskins et ux., 5 Pick. 20 (1827); 
%PoOS.,.C. 1b6,§ 3. and McFeely, adm’r, v. Scott, 128 


4P.S., c. 156, § 4. See Cutts et ali. v. Mass. 16 (1879). 
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Letters of administration which were originally 
void for want of jurisdiction in the judge do not be- 
come valid by the lapse of twenty years or more.! 


SESSIONS. 


The sessions of the probate courts of Massachusetts 
9 


are as follows :— ? 

For the county of Barnstable, at BARNSTABLE on the second 
Tuesdays of January, February, March, May, June, July, Au- 
gust, September, November and December, and on the first 
Tuesdays of April and October.? 

For the county of Berkshire, at PITTSFIELD on the first Tues- 
days of January, February, March, April, May, June, Septem- 
ber, October and December, on the third Tuesday of July, and 
on the Wednesday next after the first Monday of November; at 
LEE on the Wednesdays next after the first Tuesdays of Janu- 
ary, April and October, and on the Wednesday next after the 
third Tuesday of July; at ADAMS on the Thursdays next after 
the first Tuesdays of January and October, on the Wednesday 
next after the first Tuesday of March, and on the Thursday 
next after the third Tuesday of July; and at GREAT BARRING- 
TON on the Wednesdays next after the first Tuesdays of Febru- 
ary, May, September and December. 

For the county of Bristol, at FALL RIVER on the first Fridays 
of January, April, July and October; at NEw BEDFORD on the 
first Fridays of February, May, August and November; and at 
TAUNTON on the first Fridays of March, June, September and 
December. 

For the county of Dukes, at EDGARTOWN on the third 
Mondays of January and July, and on the first Mondays of 
March and December; at VINEYARD HAVEN IN TISBURY 
on the third Monday of April and on the first Monday of Sep- 
tember; and at Wrest TisBury on the first Monday of June and 
on the third Monday of October. 

For the county of Essex, at SALEM on the first Monday of 
every month and on the third Monday of every month except 


1 Holyoke v. Haskins et ux.,5 Pick. 2P.S., c. 156, § 48, amended by stat- 
20 (1827): Holyoke v. Haskins et ux.,9 utes as stated in foot notes. 
Pick. 259 (1830). 3 St. 1893, c. 343. 
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August; at LAWRENCE on the second Mondays of January, 
March, May, June, July, September and November; at HAVER- 
HILL on the second Mondays of April and October; at NEw- 
BURYPORT on the fourth Mondays of January, March, May, 
June, July, September and November; and at GLOUCESTER on 
the fourth Mondays of April and October. 

For the county of Franklin, at GREENFIELD on the first Tues- 
day of every month except November; at NORTHFIELD on the 
second Tuesdays of May and September; at ORANGE on the 
second Tuesdays of March and December, on the third Tues- 
day of June, and on the fourth Tuesday of September;! at Con- 
wAy on the third Tuesday of May; and at SHELBURNE FALLS 
on the second Tuesday of February and on the fourth Tuesdays 
of May and October. 

For the county of Hampden, at SPRINGFIELD on the first 
Wednesday of every month except August;at HoLYOKE on the 
third Wednesdays of January, March, June and October; at 
PALMER on the second Wednesdays of February, May and 
September, and the fourth Wednesday of November; and at 
WESTFIELD on the third Wednesdays of February, May, Sep- 
tember and December.” 

For the county of Hampshire, at NORTHAMPTON on the first 
Tuesday of every month; at AMHERST on the second Tuesdays 
of January, March, June, August and November; at BELCHER- 
TOWN on the second Tuesdays of May and October; at WILLIAMS- 
BURG on the third Tuesdays of May and October;and at WARE 
on the second Tuesday of February, third Tuesday of June, 
and second Tuesdays of September and December.? 

For the county of Middlesex, at CAMBRIDGE on the first, sec- 
ond and fourth Tuesdays; and at LOWELL on the third Tues- 
day of every month except August. 

For the county of Nantucket, at NANTUCKET on the Thursday 
next after the second Tuesday of every month. 

For the county of Norfolk, at DEDHAM on the first and third 
Wednesdays; at Quincy on the second Wednesday; and at 
Hype PARK on the fourth Wednesday of every month except 
August. 

For the county of Plymouth, at PuymMouTH on the second 
Monday of every month, except August; and at BROCKTON on 
the fourth Monday of every month except July.° 

1 St. 1887, c. 46. 4 St. 1889, c. 182. 

2St. 1884, c. 294. 5 St. 1889, c. 269. 

3 St. 1886, ¢. 145. 
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For the county of Suffolk, at BosTON on every Thursday in 
each year, except the first, second, fourth and fifth Thursdays 
of August.! 

For the county of Worcester, at WORCESTER on the first, 
second, third and fifth Tuesdays of each month, except Au- 
gust; and at FircuBure on the fourth Tuesday of each month 
except August.? 


In Middlesex and Suffolk counties, which have two 
judges each, two sessions of the court may be held in 
each county at the same time when the public con- 
venience so requires.® 

When a regular term of any probate court occurs 
on a legal holiday or on the day of any national or 
state election, it is held on the next secular day ; and 
all notices, citations, orders and other papers which 
are made returnable to the regular term are held and 
deemed returnable to the next secular day, and the 
proceedings thereon are of the same force and valid- 
ity as if the notices, citations, orders and other’papers 
had been made returnable to such next secular day.* 

For matters in equity, for all hearings, for pro- 
ceedings in contempt, and for making orders and 
decrees in such matters, the probate courts are always 
open, except on holidays established by law.?® 

The judge may keep order in court and may punish 
any contempt of his authority in like manner as such 
contempt might be punished in the superior court.® 

He may adjourn the court as occasion may require ; 
and when he is absent at the time appointed for hold- 
ing a court, the register must adjourn it as he may 
think necessary, or as he may be ordered by the 

1S$t. 1892, c. 202. #St. 1884, c. 141. 


2 St. 1893, ¢. 348. 5 St. 1895, c. 215. 
8S$t. 1893, c. 379; St. 1894, c.527,§1. P.S., c. 156, § 45. 
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judge; the register may also adjourn the court when 
there is a vacancy in the office of judge.! 

No court can be held by adjournment or otherwise 
unless the register, assistant register, or a temporary 
register, is present.” 

They may transact business out of court at any 
time and place, when all parties entitled to notice 
therein assent thereto in writing, or voluntarily ap- 
pear; and in such cases their decrees must be entered 
as of such sessions of the court as the convenience of 
the parties may require.® 

Orders of notice and other official acts which are 
passed as a matter of course, and which do not re- 
quire a previous notice to an adverse party, may be 
made and done in vacation.4 


JUDGES AND REGISTERS. 
Judges. 


In Middlesex and Suffolk counties there are ap- 
pointed by the governor and council two judges in 
each county, being known as the first and second, or 
senior and junior judges, the senior holding the older 
commission.” In each of the other counties there is 
one judge appointed for each county.® Their com- 
missions run during good behavior.’ 

Each judge subscribes his oath of office, which 
must be kept on file in the office of the probate court 
for his county.® 

In the counties of Middlesex and Suffolk the 


1P,S., c. 156, § 46. Sasa tLoo. Sle 

2P.8., c. 156, § 47. 7™Const. of Mass., Part 2, c. 2, § 1, 
3P.5S., c. 156, § 24, art. 9; ¢..3, art 1. 

*P. S., €. 156, § 25. 8P.S.,¢. 158, § 2. 


5 St. 1893, c.379, and St. 1894, c. 527, §1. 
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judges must arrange for and insure a prompt and 
punctual discharge of their duties. Different sessions 
of the courts may be held by the different judges at 
the same time for the transaction of the business of 
the courts when the public convenience so requires. 
All bonds required by law to be given to the judge 
of each of said probate courts must be made payable 
to the first judge of the respective courts, and his 
successors. Citations, orders of notice, and all other 
processes issued by the register of probate for each 
of said counties must bear test of the first judge of 
the court to which they are returnable. Whenevera 
deposit or investment is made in the name of the 
judge of either of said probate courts, such deposit 
or investment must be made in the name of the first 
judge of the court, and is subject to the order of the 
court.? 

When the business of the probate court in the 
county of Middlesex will permit the junior judge of 
probate must perform the duties of a judge of pro- 
bate in any other county, when so required, under the 
provisions of St. 1894, c. 877, which follow.? 

When a judge of probate is unable to perform his 
duties or any part of them from sickness or interest, 
or when, in his opinion, the court requires the assist- 
ance of another judge in order to transact the busi- 
ness with proper despatch, or when there is a vacancy 
in the office of the judge of probate in any county, 
his duties, or such of them as he may request, must 
be performed in the same county by the judge of pro- 
bate of any other county designated by the judge, or, 


1 St. 1893, c. 379; St. 1804, c.527,§1. 2St. 1894, c. 527, § 2. 
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in case of failure to so designate on the part of the 
judge, designated by the register of probate, from 
time to time, as the need arises ; provided, that with 
the written consent of all parties interested, any case 
may be heard and determined out of said county in 
the performance of such duties by such other judge, 
and he may send his written decree in regard thereto 
to the probate office in which the case. is pending. 
Two or more sessions of either court may be held at the 
saine time, the fact being so stated upon the record.! 

The register must certify on his records the times 
during which, or the cases in which, the judge of 
another county acts.? 

If a judge is a party or directly interested to the 
~ amount of one hundred dollars, exclusive of interest, 
in a case arising in his county, and such interest ap- 
pears of record in the case, or if he is absent or un- 
able to perform his duties, and no judge acts for him, 
or if there is a vacancy in the office in any county, 
the duties must be performed in the same county by 
the judge of any other county designated by the reg- 
ister from time to time as necessity or convenience 
may require.® 

This prohibition includes cases wherein the judge 
is a creditor or debtor of the deceased to the amount 
stated; and he can have no jurisdiction in the settle- 
ment of the estate unless he first relinquishes his 
claim; and his acts are void.’ The fact that he had in 


1St. 1894,c. 377,§ 1. See Lee v. Wells 4 David Cottle, Appellant, 5 Pick. 483 
et al., 15 Gray, 459 (1860). (1827); Coffin v. Cottle, 9 Pick. 287 

PSs GreLoay SOs (1830); Sigourney et al. v. Sibley et 

3P.S., c. 158, § 4. See St. 1894, c. 527, al., 22 Pick. 507 (1839); Gay v. Minot 
§2, above; {and St. 1894, c. 377,§ 1, etali., ex’rs, 3 Cush. 352 (1849). 
above. 
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his own mind decided not to enforce the claim makes 
no difference.1 

Although it is improper and illegal for a judge of 
probate to act as the attorney or agent of an heir of, 
or other person interested in, an estate within his 
jurisdiction in any matter relative to any decree, etc., 
passed by him in his office, yet he does not thereby 
acquire such an interest in the estate as will oust him 
of his jurisdiction or render his official acts void.? 

A judge of probate is disqualified by personal in- 
terest to appoint his wife’s brother administrator of 
the insolvent estate of a deceased person, of which 
her father is a principal creditor ; and such a decree of 
appointment is void.® 

So if he is a creditor merely in his capacity of ex- 
ecutor of another estate.* The interest must be legal 
or beneficiary, and more than a mere general interest 
in the prosperity of the town he lives in.® 

He is not disqualified from granting probate of a will, 
approving the executor’s bond, issuing letters testa- 
mentary or accepting the resignation of the executor, 
though one of the creditors is his father-in-law, if such 
creditor is not a party to the proceedings before him.® 

He cannot be interested, directly or indirectly, in 
or benefited by the fees or emoluments arising from 
any suit or matter pending in his court; nor act as 
counsel or attorney, either in or out of court, in any 


1 Sigourney et al. v. Sibley et al., 4Bacon, Appellant, 7 Gray 391 
21 Pick. 101 (1838). (1856), ; 

2 David Cottle, Appellant, 5 Pick. 5 Northampton v. Smith, 11 Met. 390 
483 (1827). (1846). 


3 Hall v. Thayer et al., 105 Mass. 6 Aldrich et ali., Appellants, 110 
219(1870). See Williams v. Robin- Mass. 189 (1872). 
son, 6 Cush. 333 (1850). 
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suit or matter pending before his court, or in an ap- 
peal therefrom ; nor be appointed executor, adminis- 
trator, guardian, commissioner, appraiser, divider or 
assignee of or upon an estate within the jurisdiction 
of his court ; nor be interested in the fees or emolu- 
ments arising from either of said trusts; and cannot 
be retained or employed as counsel or attorney, either 
in or out of court, in any suit or matter which may 
depend on or in any way relate to a sentence, decis- 
ion, warrant, order, or decree made or passed by 
him; nor for or against an executor, administrator, 
or guardian appointed within his jurisdiction, in a 
suit by or against the executor, administrator, or 
guardian, as such; nor in asuit relating to the official 
conduct of such party ; nor for or against a debtor, 
creditor, or assignee, in a cause or matter arising out 
of or connected with any proceedings before him ; 
nor in an appeal in such cause or matter.! 

No judge can receive any fee or compensation in 
addition to his salary for holding courts or acting as 
judge in any county, nor for anything done in his 
official capacity, except in cases expressly provided 
by law.? 

When a judge of probate desires to be appointed 
guardian of his minor child, being an inhabitant of 
or residing in the same county, such appointment 
may be made and all subsequent proceedings in re- 
gard thereto had in the probate court of the most an- 
cient adjoining county.? 

Bonds required to be given to the judge must be 
given, in case of vacancy, to the acting judge, and 


LP. S., c. 158, §§ 2, 21. 3P,S., c. 158, § 22. 
2P.S., c. 158, § 26. : 
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his successors in office, and all business must be done 
in his name, or the name of the court; and bonds 
may be approved, and other acts required to be done 
or certified by the judge may be approved, done, or 
certified by the acting judge.t The judge, who is 
thus acting out of his county becomes an “ acting 
judge,” and should so subscribe his acts. 

The judges must make and issue all warrants and 
processes necessary or proper to carry into effect the 
powers granted to them ; and when no form for a war- 
rant or process is prescribed by statute or by the 
rules of the court, they must frame one in conformity 
with the principles of law and the usual course of 
proceedings in this commonwealth.? 

The fact that exception was not taken to the juris- _ 
diction of the judge does not render a decree valid.? 

All decrees and orders of the probate courts and ‘ 
of the judges thereof must be made in writing.4 


Registers. 


A register of probate is chosen in each county 
every fifth year, beginning with the year 1883.5 
Every register of probate, before entering upon the 
duties of his office, must take the oath prescribed by 
the constitution, and by P.S., c. 158, §6; and the 
oath must be filed in the probate court.6 He must 
also give bond.’ He has the care and custody of all 
books, documents and papers appertaining to the 
court of which he is register, or deposited with the 
IP, S., c. 158, § 5. 4P.S., ¢. 156, § 27. 
2P.S., ¢. 156, § 23. 5P.S., €. 10, § 4; St. 1890, ¢, 423, $191. 


3 Sigourney et al. v. Sibley et al., 21 °P.S., c. 158, § 6. 
Pick. 101 (1838). 7 P. Svc: 188) 8% 
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records or filed in the probate office, and must care- 
fully preserve the same, to be delivered to his sueces- 
sor. He must also perform such other duties apper- 
taining to his office as may be required by law or 
prescribed by the judge. He may at any time receive 
and place on file petitions and applications to the pro- 
bate court, and may issue proper orders of notice and 
citation in the same manner and with the same effect 
as if issued by the judge ; but when the judge deems 
such notice insufficient, he may order such further 
notice as the case requires.*, He may issue process of 
attachment and of execution, and all other proper 
processes, and all warrants, letters and licenses, nec- 
essary to carry into effect any order or decree of his 
court, and the same may run into any county, and 
shall be executed and obeyed throughout the state. 
He may appoint appraisers to make any inventory re- 
quired to be returned to the court.? 

The judges for the counties of Essex, Middlesex, 
Norfolk, Suffolk and Worcester, may each appoint 
an assistant register of probate for his county, who 
shall hold his office for three years, unless sooner 
removed by the judge. He must be sworn and must 
give bond.* He must perform his duties under the 
direction of the register, ete.° P.5S., c. 158, §§ 19, 
20, provides for a temporary register. 

No register, or assistant register, or any other per- 
son engaged in the performance of any of the duties 
of the probate office in any county, can be interested 


LP. S., c. 158, §8. 2 as; Callos, Sl. 

SIPS :C. LOS, $9, 5P.S., c. 158, § 14; which also pro- 

3P.S., c. 158, § 10, amended by St. vides when he may act as register. 
1894, c. 199. 
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in or benefited by the fees or emoluments arising from 
any suit or matter pending before the probate court 
of such county ; nor act as counsel or attorney, either 
in or out of court, in any suit or matter pending 
before said court, or in an appeal therefrom; nor 
be appointed executor, administrator, guardian, 
commissioner, appraiser, or divider, of or upon an 
estate within the jurisdiction of such court; nor be 
interested in the fees or emoluments arising from 
either of said trusts.1 

He must receive no fee or compensation in addi- 
tion to his salary for anything done in his official 
capacity, except in cases expressly provided by law. 

When a register of probate desires to be appointed 
guardian of his minor child, being an inhabitant of 
or residing in the same cqunty, such appointment may 
be made, and all subsequent proceedings in regard - 
thereto had in the probate court of the most ancient 
adjoining county.® 


RECORDS. 


The register must record in books kept for that 
purpose all decrees and orders of the court, all wills 
proved in the court, with the probate thereof, all let- 
ters testamentary and of administration, all warrants, 
returns, reports, accounts, and bonds, and all other 
acts and proceedings required to be recorded by the 
rules of the court by special orders of the judge.4 

Kach register must keep a docket of all cases and 
matters in the probate court of his county, and must 
enter in such docket every case or matter by its ap- 


§ 21. 3P. S., c. 158, § 22. 
26, 4P.S., c. 156, § 27. 
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propriate title and number, with short memoranda of 
all proceedings had and papers filed therein, with the 
dates when the proceedings were had or papers filed, 
and with reference to the places where the proceed- 
ings or papers are recorded, if there is a record 
thereof. He must also keep a separate alphabetical 
index of such cases and matters, which index must 
refer both to the docket and to the files of the court. 
Such docket and index must at all reasonable times 
be open to public inspection.! 


Amendment of Records. 


Courts of record have power, at any time, of their 
own motion or on the suggestion of any party inter- 
ested, and without notice to any one, to correct the 
mistakes or supply the omissions of their clerks or 
recording officers, so as to make the record conform 
to the truth of the case; and they are the exclusive 
judges of the necessity and propriety of so amending 
and extending their records, and of the proofs and 
the sufficiency of the proofs on which to proceed.? 
The court has power to amend the amended record, 
either to make it as it was originally or otherwise. 


Recording Receipts. 

Any paper or instrument discharging a claim or 
purporting to acknowledge the performance of a duty 
or the payment of money for which an executor, 
administrator, guardian, or trustee is chargeable or 
accountable in a probate court, must, upon the request 
of a party interested, be recorded in the registry of 


1P.S., c. 156, § 28. 2 Balch et ux. v. Shaw, 7 Cush. 282 (1851). 
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said court; and the registers of probate in their 
respective counties must enter, record, index, and 
certify any original paper or instrument offered as 
aforesaid, and receive for such services the like com- 
pensation as registers of deeds would be entitled to 
demand for like services, which compensation must 
be paid by the person leaving such paper or instru- 
ment for record, at the time of leaving the same.! 


TAKING ORIGINAL WILLS FROM REGISTRY. 


The probate court in which a will has been duly 
proved, allowed, and recorded, may, after the expira- 
tion of the thirty days within which an appeal may 
be taken from the decree admitting it to probate, 
upon the petition of the executor or of a legatee 
named in the will, or of any person interested in the 
estate of the testator, and after such notice as the 
court may require and a hearing thereon, permit the 
original will, if it appears to be necessary for the 
purpose, to be taken from the files of such court and 
to be used in a foreign country for the purpose of 
establishing the right or title of such executor, lega- 
tee, or person to the estate of the testator in such 
country.” 


FREE COPIES OF ORIGINAL PAPERS. 


The registers of the probate courts must make, 
without charge, one certified copy of all wills proved, 
inventories returned, and accounts settled; of all 
partitions of real estate, and assignments of dower ; 
and of all orders and decrees of the court; and 
deliver such copies, when demanded, to the executor, 


1P.S., ¢. 156, § 39. 2P.S., c. 156,-§ 41. 
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administrator, guardian, widow, heir, or other party 
principally interested. 


NOTICE. 


In any proceeding in a probate court the notice 
required by law may be dispensed with when all 
parties entitled thereto signify in writing their assent 
to such proceeding or waive notice.” 

Persons having business in a probate court may 
select such newspaper as they may prefer for the 
publication of legal notices ordered upon their publi- 
cations; but if the judge deems a newspaper thus 
selected insufficient to give due publicity, he may 
order the publication in one other newspaper.’ 

All processes and notices in any proceeding served 
upon an attorney-at-law duly authorized, who has 
entered his appearance as attorney for the party repre- 
sented by him, have the same force and effect as if 
served upon the parties themselves. The supreme 
court and the probate courts must have rules and 
regulations so as to require notice to be given to such 
attorney or to the parties interested of any motion, 
hearing, or other proceeding proposed in any case 
before said courts.* 

When the rules of court, made under authority of 
the statute, provide that two days must elapse be- 
tween the date of the last publication of a notice and 
the return day, one day is insufficient, whether so 
ordered by the court or not, and all proceedings 
based upon such a notice are invalid.? 

TP. S., ¢. 156, § 40. 4S$t. 1890, c. 420. 


aie Os LOO.S oT 5 Baker et al. v. Blood, 128 Mass. 543 
Sh Shake altos Syste (1880). 


ae PRACTICE IN THE PROBATE COURT. 


An order to give notice, by publishing ‘“ three 
weeks successively” in a newspaper is sufficient if 
published once in each calendar week three calendar 
weeks successively, and it makes no difference how 
many days elapse between the days of publication ;1 
i. e., a notice published on Saturday, July 2, Tues- 
day, July 5, and Monday, July 11, is sufficient, 
whether the newspaper is a daily or weekly. 

Where notice of an auction sale is required to be 
given “thirty days previous” to the sale, and there 
is no direction that the last publication shall be 
thirty days before the sale, it is sufficient if the first 
publication is thirty days before the day of sale.? 


SERVICE OF: PROCESS. 


Any person can usually serve probate notices, but 
it is advisable to employ a sheriff or constable. 

The judge of probate for the county of Suffolk 
must appoint a constable of the city of Boston to 
attend upon the sessions of the probate court for said 
county, and to serve such orders, precepts and pro- 
cesses issuing therefrom, or from the judge thereof, 
as may be committed to him.® 


ATTORNEYS. 

Any party may appear in the probate court in per- 
son, or by an attorney authorized to practice in the 
courts of this commonwealth, or by a person author- 
ized by a writing, filed in said court, for that purpose.* 


1 Bachelor v. Bachelor, 1 Mass. 256 2 Colman v. Anderson, 10 Mass. 115 
(1804); Brewer v. Springfield, 97 Mass. (1813). 
152 (1867). See Frothingham v. 3 St. 1884, c. 140. 


March, 1 Mass. 247 (1804); Dexter v. 4 Probate rules of court, I. 
Shepard et ali., 117 Mass. 480 (1875). 
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Any person appearing for another in the probate 
court must enter his appearance in writing, giving 
his name, place of residence or business, the matter in 
which, and the name or names of the person or persons 
for whom he appears. Such writing must be filed 
with the register and the fact entered in the docket.' 

Each petition is considered a separate proceeding, 
and appearance of an attorney entered accordingly.1 

If a party changes his attorney, pending any pro- 
ceeding, the name of the new attorney must be sub- 
stituted on the docket for that of the former attor- 
ney, and notice thereof given to the adverse party: 
and until such notice of the change of an attorney 
all notices given to or by the attorney first appointed 
are considered in all respects as notice to or from his 
client, except in cases in which by law the notice is 
required to be given to the party personally ; pro- 
vided, however, that no interested party shall be 
prevented from appearing for himself in the manner 
provided by law; and in such case the party so 
appearing is subject to the same rules that are or may 
be provided for attorneys in like cases, so far as the 
same are applicable.” 

When the authority of an attorney-at-law to ap- 
pear for any party is demanded, if the attorney de- 
clares that he has been duly authorized to appear, by 
an application made directly to him by such party, or 
by some person whom he believes to have been 
authorized to employ him, such declaration is evidence 
of authority to appear and prosecute or defend in 
any action or proceeding.® 


1Probate rules of court, [. 3 Probate rules of court, III. 
2 Probaterules of court, II. 
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Any attorney-at-law duly authorized may enter his 
appearance as attorney for the party represented by 
him in any proceeding in the probate court. All 
processes and notices served upon such attorney have 
the same force and effect as if served upon the par- 
ties themselves.! 

When another person than the party appears for a 
petitioner he should endorse the petition with his 
name and address. 


GUARDIANS AD LITEM OR NEXT FRIEND. 


In any case where, under the terms of a written 
instrument or otherwise, any minor or person under 
disability, or any person or persons not ascertained 
or not in being, may be or may become interested in 
any estate, real or personal, the court in which is 
pending any suit, bill, petition, or proceeding of any 
kind relating to or affecting any such estate, may, on 
the representation of any party thereto, or of any 
person interested, appoint a suitable person to appear 
and act therein as guardian ad litem or next friend 
of such minor or person or persons under disability 
or not ascertained or not in being, and a judgment, 
order or decree in such proceedings, made after such 
appointment, is conclusive upon all persons for whom 
such guardian ad litem or next friend was appointed.? 

The cost of appearance of such guardian ad litem 
or next friend, including the compensation of his 
counsel, is to be determined by the court and paid as 
it may order, either out of the estate or by the plain- 
tiff or petitioner, in which latter case execution may 


1 St. 1890, c. 420. 2 St. 1896, c. 456, § 1. 
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issue therefor in the name of the guardian ad litem 
or next friend.! 

Nothing herein contained can be construed to aftect 
or impair the power of any court to appoint a guar- 
dian ad litem or next friend under any other provision 
of law.? 


TRIAL LIST. 


To give some order to and facilitate the business 
of the court the court officer in the earlier and busier 
part of the court day has charge of a blank book 
called the docket or trial list. In this each person 
having business in the court that day is required to 
write his name, together with the name of the person 
who, or estate which, is the subject matter of the 
hearing, and the particular business at that time. The 
parties are called for hearing in the order the names 
appear on the book. 

OATHS. 

Oaths required in proceedings in probate courts 
may be administered by the judge or register in or 
out of court, or by a justice of the peace, and when 
administered out of court a certificate thereof must 
be returned and filed or recorded with the proceed- 
ings; but the judge may require such oath to be 
taken before him in open court.® 


EVIDENCE. 


The common rules of evidence are binding on the 
probate court, except where by statute a difference is 
made.* 


1St. 1896, c. 456, § 2. 4See Eveleth, ex’r, v. Crouch et ux., 
2St. 1896, c. 456, § 3. 15 Mass. 307 (1818). 
+P. S., Cc. 156, § 30. 
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INTERROGATORIES. 


In proceedings in probate courts the petitioner or 
the respondent may, at any time after the filing of 
the petition, file in the register’s office interrogato- 
ries for the discovery of facts and documents mate- 
rial to the support or defence of the proceeding, to 
be answered on oath by the adverse party in the 
same manner and subject to the same restrictions and 
regulations as are provided by P. S., c. 167, with 
reference to interrogatories in civil actions.! 

If a party neglects or refuses to expunge, amend, 
or answer according to the requisitions of P.5., c. 
167, the petition must be dismissed or its prayer 
granted, or such other order or decree may be entered 
as the case may require.? 


DECREES. 


When a probate court exceeds its powers, or acts 
in a manner prohibited by law, its decrees are abso- 
lutely and entirely void and of no effect, and not 
simply irregular and voidable. They may then be 
set aside in any collateral proceeding by plea and 
‘proof.? Parties having the right to avoid such de- 
crees may confirm them.* 

A judge of probate has no authority to revoke a 
decree passed by himself, which was made after due 


IP. S., c. 156, § 33. 

2P.S., c. 156, § 34. 

®’Walesv. Willard, 2 Mass. 120 (1806) ; 
Hunt v. Hapgood, 4 Mass. 117 (1808); 
Sumner v. Parker, 7 Mass. 79 (1810); 
Cutts v. Haskins, 9 Mass. 543 (1813) ; 
Smith v. Rice, 11 Mass. 507 (1814); 
Newhall v. Sadler, 16 Mass. 122 (1819) ; 
Holyokev. Haskins, 5 Pick. 20 (1827); 
Thayer v. Thayer, 7 Pick. 209 (1828); 


Holyoke v. Haskins, 9 Pick. 259 (1830) ; 
Coffin v. Cottle, 9 Pick. 287 (1830) ; Sig-, 
ourney Vv. Sibley, 21 Pick. 101 (1838); 
Peters v. Peters, 8 Cush. 529 (1851); 
Jenks v. Howland, 3 Gray 536 (1855). 
See P.S., c. 156, § 4; Hathaway v. 
Clark, 5 Pick. 490 (1827). 

4 White v. Clapp, 8 Met. 365 (1844); 
Jenks v. Howland et ali., 3 Gray, 536 
(1855). 


DECREES. oT 


notice and in a matter within his jurisdiction,! except 
a’ warrant or commission for the appraisement of an 
estate, for examining the claims on insolvent estates, 
for the partition of real estate, or for the assignment 
of dower or other interest in real estate, which may 
be revoked by the court for sufficient cause ; and the 
court may thereupon issue a new commission or pro- 
ceed otherwise as the circumstances of the case re- 
quires.2, The supreme court modifies this position. 
In Pierce, gd'n. v. Prescott,? Justice Colt said in the 
opinion of the court that, “The probate court with- 
out doubt has an extensive power, upon proper 
application, and upon due notice to all interested, 
to correct its own errors and mistakes in favor of 
parties, who, without fault, are injured thereby. 
When the proceedings are interlocutory, or are still 
before the court, as where an estate is still unsettled, 
it might be proper upon application to correct mis- 
takes when it could be done without ultimate preju- 
dice to the rights of parties interested.”* In Tucker 
et ali. v. Fisk, it was held that the next of kin of an 
adopting parent, who but for the adoption would be 
the heir-at-law of the child, could petition the pro- 
bate court to annul the decree of adoption on the 
ground of fraud; but that there must be no laches on 
the part of the petitioners after the discovery of 
the fraud before bringing the petition. 

None of the processes devised to re-examine the 
decisions of the common-law courts, except appeal, 


1 Pettee v. Wilmarth, 5 Allen 144 4See Waters v. Stickney, 12 Allen 1 
(1862). (1866); Cleveland v. Quilty, 128 Mass. 

2P.§., Cc. 156, §,26. 578 (1880), 

3 Pierce, g’a’n, v. Prescott, 128 Mass. 5 Tucker et alt. v. Fisk, 154 Mass. 
140 (1880). 574 (1891). 
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are applicable to the probate court. Neither writs of 
error nor certiorari will lie.! 

In any collateral proceeding the decree of a probate 
court cannot be enquired into unless upon its face it 
appears that the court had no jurisdiction in the 
premises.” 

St. 1889, c. 435, provides that a decree allowing a 
will or adjudicating the intestacy of the estate of a 
deceased person in any court in this Commonwealth 
having jurisdiction thereof shall, after two years 
from the rendition of such decree, or, if proceedings 
for a reversal thereof are had, after two years from 
the establishment of such decree, be final and con- 
clusive in favor of purchasers for value, in good faith, 
without notice of any adverse claim, of any property, 
real or personal, from devisees, legatees, heirs, execu- 
tors, administrators or guardians, and in favor of 
executors, administrators, trustees and guardians, 
who have settled their accounts in due form, and 
have in good faith disposed of the assets of the estate 
in accordance with law, and also in favor of persons 
who have in good faith made payments to executors, 
administrators, trustees or guardians. It is, however, 
provided that devisees, legatees, heirs and distrib- 
utees shall, in case of a subsequent decree reversing 
or qualifying the decree so originally rendered, be 
liable to a subsequent executor, administrator, or 


1 Peters v. Peters, 8 Cush. 529(1851). adm’r, 11 Cush. 107 (1853); Parker v. 
2 Reid v. Borland, 14 Mass. 208 Parker, 11 Cush. 519 (1853); Emery v. 
(1817); Dublin v. Chadbourn,16 Mass. Hildreth, 2 Gray 228 (1854); Crippen 
433 (1820): Laughton v. Atkins,1 Pick. v. Dexter, 13 Gray 330 (1859) ; Boston vy. 
535 (1822); Newman v. Jenkins, 10 Robbins, 126 Mass. 384 (1879); White v. 
Pick. 516 (1830); Loring v. Steineman, Weatherbee, 126 Mass. 450 (1879). 
1 Met. 204 (1840); Parcher v. Bussell, 
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other person found entitled thereto, for any proceeds 
or assets of the estate received by them under the 
former decree, and in such case proceeds of real estate 
shall be treated as real estate. It is provided further 
that nothing contained in this act shall be construed 
to make an adjudication of the fact of death conclu- 
sive to an extent to which it would not otherwise be 
conclusive. 


Presumption of Regularity of Proceedings. 

When the validity of a decree of a probate court 
is drawn in question in another suit or proceeding, 
everything necessary to have been done or proved in 
order to render the decree valid, which might have 
been proved by parol evidence at the time of the 
making of the decree, and was not required to be 
recorded, shall after twenty years from such time be 
presumed to have been done or proved, unless the 
contrary appears on the same record.! 

When the records are apparently entire, and no 
loss of papers in the probate office is suggested, it 
will not be presumed, even after the lapse of more 
than thirty years, that any decree was made, or that 
any notice was given, which does not appear.” 


Confirmation of Defective Acts or Proceedings. 

When the authority or validity of an act or pro- 
ceeding of the probate court, or of a person acting as 
executor, administrator, guardian or trustee, is called 
in question by reason of an alleged irregularity, de- 
fective notice, or want of authority, any party inter- 


Is SLC 156,/9) 29. (1827). See Marcy v. Marcy, 6 Met. 
2 Hathaway v. Clark, 5 Pick. 490 360 (1843). 
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ested in, or affected by such act or proceeding, may 
apply to the probate court having jurisdiction of the 
subject matter in respect to which the act or proceed- 
ing has been had, and the court, after such notice as 
it may order to all parties interested, and to the per- 
sons who may be the parents of such parties not in 
being, with power to appoint a guardian or next 
friend to represent the interests of any person unborn 
or unascertained, may hear and determine the matter 
and confirm the act or proceeding in whole or in part, 
and may authorize and empower the executor, admin- 
istrator, guardian or trustee, or any successor, or 
other person who may be legally appointed to act in 
the same capacity, to ratify and confirm such act or 
proceeding, and to execute and deliver such deeds, 
releases, conveyances, and other instruments as may , 
be found necessary for that purpose; but no act or 
proceeding can be ratified or confirmed which the 
court might not have passed or authorized in the first 
instance upon due proceedings.! 


COSTS. 


The general rule is that no costs are allowed in the 
probate court or in probate appeals in the supreme 
court.2, But “costs and expenses” may be allowed 
in the discretion of the court to either party, to be 
paid by the other, or to either or both parties, to be 
paid out of the estate which is the subject of the 
controversy, as justice and equity may require.® 

When costs are awarded to be paid by one party to 

1St. 1888, c. 420. See, also, P.S.,c.  %P.S., c. 156, § 35, amended by St. 
142, §§ 22-24. 1884, c. 131. See Willard etal. v. Lav- 


2 Woodbury v. Obear, 7 Gray, 467 ender, 147 Mass. 15 (1888). 
(1856). 
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the other, the court may issue execution therefor in 
like manner as is practised in the courts of common 
law. 

If a person appears and objects to the granting of 
a license to sell real estate, and it appears to the 
court that either the petition or the objection thereto 
is unreasonable, it may award costs to the prevailing 
party.” 

The executor named in an instrument which has 
been approved as a will by the judge of probate is 
not to be charged with the costs of an appeal, on 
which it is found that the will was made under his 
undue influence.® 

One who has been appointed administrator of the 
estate of his deceased wife, prior to the discovery of 
her last will, and under the supposition that no will 
existed, is not entitled to charge in his account of 
administration, after her will has been established, 
the expenses of opposing the probate thereof.4 

A special administrator by leave of the probate 
court may pay from the personal estate in his hands 
the expenses incurred by the executor named in the 
will of a deceased person in proving the same in the 
probate court or in sustaining the proof thereof in 
the supreme court.® 

The party prevailing in an appeal from the decision 
of commissioners appointed to receive and examine 
claims against insolvent estates of deceased persons 
are entitled to costs, which, if recovered against the 


1P.S., c. 156, § 36. 4 Hdwards v. Ela, 5 Allen, 87 
2P.S., c. 142, § 10. (1862). 
3 Woodbury v. Obear, 7 Gray, 467 5 St. 1884, ¢c. 291. 

(1856). 
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executor or administrator, may be allowed to him in 
his administration account.1 
BLANKS. 

The judges of the several courts of probate prepare 
the blanks for use in their courts, and after being 
approved by the supreme court or a majority of the 
justices thereof, take effect and are in force in all 
courts of probate. 

To attorneys and parties doing business in the 
probate court these blanks are furnished free upon 
application. 


TEMPORARY INVESTMENT. 


A probate court may, upon application of a person 
interested in an estate in process of settlement in 
such court, direct the temporary investment of any 
money belonging to such estate in securities to be ap- 
proved by the judge; or may authorize the same to 
be deposited in any bank or institution in the com- 
monwealth empowered to receive such deposits, upon 
such interest as such bank or institution may agree to 
pay.’ 

DISPOSITION OF UNCLAIMED MONEYS, ETC. 

Whenever the residence of a person named as a 
legatee under the provisions of a will duly proved in 
the probate court is unknown, the court may, on be- 
ing satisfied of said facts, direct that the legacy due 
to such person be deposited or invested in the man- 
ner set forth in P.S., c. 144, § 16, and subject to the 
provisions thereof.* 


IP; S., 187, § 15. SOP. 8.5 Ce 100sN 32. 
2 St. 1893, ¢. 372, § 1. 4 St. 1885, c. 376. 


COSTS. 30 


Whenever a person named as a legatee, under the 
provisions of a will duly proved in the probate court, 
is under the age of twenty-one years, and has no 
legal guardian, the court may, on being satisfied of 
said fact, direct that the legacy due to such person be 
deposited or invested in the manner set forth in P.S., 
c. 144, § 16, and subject to the provisions thereof.! 

The probate court, upon the application of any 
person interested or of the attorney-general, and 
after such public notice as the court may deem proper 
to be given, must order and decree that all sums of 
money heretofore or hereafter deposited in a savings 
bank, institution for savings, or trust company, by 
authority of the probate court, and which shall 
have remained unclaimed for a period of more than 
five years from the date of such deposit, with the 
increase and proceeds thereof, to be paid to the treas- 
urer of the Commonwealth, to be held and used by 
him according to law, subject for fifteen years only to 
be paid with interest at the rate of three per cent. 
per annum from the time it is so paid to said treas- 
urer to the time it is paid by him to the person 
or persons having, and established, a lawful right: 
thereto.” 

The judge of any probate court may, upon the 
application of any person interested and after such 
public notice as said court may deem proper, order 
all sums of money or the proceeds thereof deposited 
or invested by authority of said court, and which 
have remained unclaimed for a period of twenty 
years from the date of such deposit or investment, to 


1$t. 1889, c. 185. 2 St. 1889, c. 449, § 2. 
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be paid to the residuary legatee of the person to 
whose estate the money belonged, if there is such a 
residuary legatee, or if no such residuary legatee be 
then living, then to the heirs of such residuary lega- 
tee living at the time of such distribution; and if no 
such residuary legatee or any of his heirs be then 
living, or if such deceased person died intestate, said - 
money and the proceeds thereof must be disposed of 
and distributed among the persons entitled thereto ; 
and in the manner provided for by the law for the 
distribution of personal estate of a deceased person 
not lawfully disposed of by will; provided, however, 
that the judge of probate first requires from the per- 
son or persons to which such sums shall be ordered to 
be paid, a sufficient bond of indemnity, with two 
sufficient sureties to be approved by him, with condi- 
tion to repay to the person or persons for whose ben-— 
efit such deposit or investment was originally made, 
or to the personal representatives of such person or 
persons, all sums paid over by the order of the judge 
of probate under these provisions! The judge of 
probate ordering such distribution may appoint an 
administrator de bonis non for the purpose of carry- 
ing out these provisions.” 

In the counties of Middlesex and Suffolk, when- 
ever a deposit or investment is made in the name of 
the judge of the probate court, it must be made in 
the name of the first judge of said court, and is sub- 
ject to the order of the court.? 


1 St. 1890, c. 408, § 1. 3 St. 1893, c. 379, and St. 1894, c. 527, § 1. 
2 St. 1890, c. 408, § 2. 
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RULES. 


The judges of the several courts of probate were 
instructed to confer, and prepare, before Sept. 1, 
1893, rules of practice and procedure in their courts, 
and also blanks for use therein, which rules and 
blanks were submitted to the supreme court for ap- 
proval; and were duly approved. The judges of 
probate may from time to time make new rules and 
blanks, which new rules and blanks must be approved 
by the supreme court or a majority of the justices 
thereof.! 

Where the rules provide that two days must elapse 
between the last publication of a notice and the 
return day, one day is insufficient, even if the court 
so orders it, and all proceedings based upon such a 
notice are invalid.? 

The rules of the probate courts of Massachusetts, 
as approved by the supreme judicial court May 64, 
1894, are as follows :— 


Probate Rules. 


iv 

Any party may appear in the probate court in person, or by 
an attorney authorized to practise in the courts of this Com- 
monwealth, or by a person authorized by a writing, filed in 
said court, for that purpose. 

Any person appearing for another in the probate court shall 
enter his appearance in writing, giving his name, place of res- 
idence or business, the matter in which, and the naine or 
names of the person or persons for whom, he appears. Such 
writing shall be filed with the register and the fact entered in 
the docket. 

Each petition shall be considered a separate proceeding, and 
appearance of an attorney entered accordingly. 


1$t.1893, c. 372. 2 Baker et al. v. Blood, 128 Mass. 543 (1880). 
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It. 


If a party shall change his attorney, pending any proceed- 
ing, the name of the new attorney shall be substituted on the 
docket for that of the former attorney, and notice thereof 
given to the adverse party; and until such notice of the change 
of an attorney all notices given to or by the attorney first ap- 
pointed shall be considered in all respects as notice to or from 
his client, except in cases in which by law the notice is required 
to be given to the party personally; provided, however, that 
nothing in these rules shall be construed to prevent any party 
interested from appearing for himself in the manner provided 
by law; and in such case the party so appearing shall be sub- 
ject to the same rules that are or may be provided for attorneys 
in like cases, so far as the same are applicable. 


TET: 


When the authority of an attorney-at-law to appear for any 
party shall be demanded, if the attorney shall declare that he 
has been duly authorized to appear, by an application made 
directly to him by such party, or by some person whom he 
believes to have been authorized to employ him, such declara- , 
tion shall be deemed and taken to be evidence of authority to - 
appear and prosecute or defend in any action or proceeding. 


IV. 

In addition to making appointments of guardians ad litem in 
cases required by statute, whenever it shall appear that a minor 
is interested in any matter pending, a guardian ad litem for 
such minor may be appointed by the court at its discretion, 
with or without notice. 


Vi. 


The court will grant commissions to take the depositions of 
witnesses without the Commonwealth; and any party may, on 
application to the register, obtain a commission, which shall 
be directed to any commissioner appointed by the governor of 
the Commonwealth to take depositions in any other of the 
United States, or the commission may be directed to any jus- 
tice of the peace, notary public, or other officer legally empow- 
ered to take depositions or affidavits in the State or country 
where the deposition is to be taken. In each case the deposi- 
tions shall be taken upon interrogatories to be filed by the party 
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applying for the commission, and upon such cross-interrogato- 
ries as shall be filed by the adverse party; the whole of which 
interrogatories shall be annexed to the commission. The party 
applying for the commission shall in each case file his inter- 
rogatories in the register’s office, and give notice thereof tothe 
adverse party or his attorney seven days at least before taking 
out the commission, and fourteen days at least before the 
taking, if the party or his attorney live out of the Common- 
wealth. But where the adverse party does not appear, such 
interrogatories need not be exhibited to him, nor notice be 
given to him of the same. And when a deposition shall be 
taken and certified by any person as a justice of the peace or 
other officer as aforesaid, by force of such commission, if it 
shall be objected that the person so taking and certifying the 
same was not such officer, the burden of proof shall be on the 
party so objecting; and, if a like objection shall be made to a 
deposition taken without such commission, it shall be incum- 
bent on the party producing the deposition to prove that it was 
taken and certified by a person duly authorized. 


AVE 


In all cases where depositions shall be taken on interrogato- 
ries no party shall be permitted to attend at the taking of such 
deposition, either himself, or by an attorney or agent; nor be 
permitted to communicate by interrogatories or suggestions 
with the deponent while giving his deposition. It shall be the 
duty of the commissioner to take such deposition in a place 
separate and apart from all other persons, and to permit no 
person to be present during such examination except the de- 
ponent and himself, and such disinterested person, if any, as 
he may think fit to appoint as a clerk to assist him in reducing 
the deposition to writing. And it shall be the duty of the 
commissioner to put the several interrogatories and cross- 
interrogatories to the deponent in their order, and to take the 
answer of the deponent to each, fully and clearly, before pro- 
ceeding to the next; and not to read to the deponent, nor per- 
mit the deponent to read, a succeeding interrogatory, until 
the answer to the preceding has been fully taken down. And 
it shall be the duty of the register, on issuing a commission, to 
take a deposition on interrogatories, to insert the substance of 
this order therein; or to annex this order, or the substance 
thereof, to the commission, by way of notice and instruction 
to the commissioner. 
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Vil. 


All depositions shall be opened and filed by the register when 
received. The deposition shall afterwards be in his custody, 
subject to the order of the court, as other documents in the 
case; and if not read on the trial by the party taking it, it may 
be used by any other party, if he sees fit, he paying the costs 
of taking the same. 

VIII. 


Whenever, in any case, a notice given in accordance with the 
general forms of procedure or otherwise is held by the judge 
to be insufficient, he may order such further notice as the case 
requires. 

xX; 


No executor or administrator shall receive any compensation 
by way of a commission upon the estate by him administered, 
but shall be allowed his reasonable expenses incurred in the 
execution of his trust, and such compensation for his services 
as the court in each case may deem just and reasonable. 
The account shall contain an itemized statement of the ex- 
penses incurred, and shall be accompanied by a statement of 
the nature of the services rendered and of such other matters 
as may be necessary to enable the court to determine what 
compensation is reasonable. 

ei 

Probate accounts should be stated in schedules as follows: 

1. Schedule A. Containing cash items only, beginning with 
the amount of cash in the inventory or with the cash balance 
of the previous account, followed by items of every sum of 
money received, whether from the sale of real or personal 
estate or otherwise. 

2. Schedule 6. Containing every sum of money paid for 
any purpose. 

3. Schedule C. Containing all items of personal estate (other 
than cash), whether the same were stated in the inventory or 
subsequently came to the possession or knowledge of the ac- 
countant, together with the valuation put upon them by inven- 
tory or by the accountant. 

4. Schedule D. Containing all items of property that have 
been delivered by order of the court or otherwise, without 
having been converted into cash. 
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XI. 


Notice upon an account not intended as final will be issued 
only by direction of the judge. 

Every such account, when no notice has been ordered, unless 
accompanied by the assent in writing of all persons interested, 
will be filed, the footings of its schedules entered upon the 
docket, and the consideration of its allowance will be post- 
poned till the hearing upon the final account. 


Hquity Rules. 
Te 


In all suits in equity the petition shall begin after the address 
by stating the names and known residence of all persons inter- 
ested, together with any disability of any of them, and then 
proceed to state fully all facts necessary to be proved to main- 
tain the petitioner’s claim. It.shall describe all property to be 
affected thereby, with sufficient accuracy for identification, 
and contain a special prayer for each form of relief desired, as 
well as one for general relief. No other allegations, charges or 
prayers need be included. 


[FORM OF PETITION. ] 
To the Honorable the Judge of the Probate Court in and for the County 
of 
Respectfully represents 


petitioners town county 
state that bring this petition against 
respondents town county state 


and allege them to be all the parties interested in the matter of said peti- 
tion, and further represent 


IT. 


The original process to require the appearance of respond- 
ents shall be a citation in the following form: 


COMMONWEALTH OF MASSACHUSETTS. 


Ss. PROBATE COURT. 

To 

WHEREAS, 
ha presented to said Court h_ petition, praying 

You are hereby cited to appear at a Probate Court to be holden at 

, in said county of , on the day of 

next, at o’clock in the forenoon, to show cause, if any you have, 
against the same. 
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And said petitioner is ordered to serve 
this citation by delivering a copy thereof to each of youjJwho may be 
found in said Commonwealth, fourteen days, at least, before said Court, or 
if any of you shall not be so found, either by delivering a copy thereof to 
you wherever found or by leaving a copy thereof at your usual place of 
abode, or by mailing a copy thereof to you at your last known post-office 
address, fourteen days, at least, before said Court; and also, unless it 
shall be made to appear to the Court by affidavit that you all have had ac- 
tual notice of the proceeding, by publishing the same once in each week, 


for three successive weeks, in a newspaper pub- 
lished in , the last publication to be seven days, at least, 
before said Court. 
Witness, , Esquire, Judge of said Court, 
this day of , in the year one thousand hundred and 
Register. 
I have served the foregoing citation by 
ss. A. D.189 
Personally appeared the above-named and made 
oath to the truth of the above return by h_ subscribed. 
Before me, 


Justice of the Peace. 


All process shall be made returnable at a statute court day 
within three months after the date of such process. In any 
case such further notice shall be given as the court may order. 


III. 


No injunction or other proceeding shall be ordered until the 
petition is filed, unless for good cause shown. No injunction 
shall issue, except upona petition which has been sworn to, 
or upon verification of the material facts by affidavit. 


IV. 


The respondent shall answer fully, directly and specifically 
to every material allegation or statement in the petition. 


Vv. 

The day of appearance shall be the return day of the cita- 
tion, unless the court shall otherwise order; and if the respond- 
ent shall not appear and file his answer, plea, or demurrer 
within fourteen days thereafter, the petition shall be taken for 
confessed, and the matter thereof may be decreed accordingly, 
unless good cause shall appear to the contrary. 


VI. 
The respondent may, at any time before the petition is taken 
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for confessed, or afterwards by leave of the court, demur, 
plead, or answer to the petition; and he may demur to part, 
plead to part, and answer as to the residue; but, in any case 
in which the petition charges fraud or combination, a plea to 
such part must be accompanied with an answer supporting the 
plea, and explicitly denying the fraud or combination, and the 
facts on which the charge is founded. 


VII. 

The petitioner may set down the plea or demurrer to be 
argued, or take issue on the plea, within fourteen days from 
the time when the same is filed; and, if he shall fail to do so, 
a decree dismissing the petition may be entered upon motion, 
unless good cause appear to the contrary. 


Vill. 


If a plea or demurrer be overruled no other plea or demur- 
rer shall be received, but the respondent shall proceed to an- 
swer the petition; and, if he shall fail to do so within fourteen 
days, the petitioner may enter an order that the same, or so 
much thereof as is covered by the plea or demurrer, be taken 
for confessed, and the matter thereof may be decreed accord- 
ingly, unless good cause shall appear to the contrary. 


rx; 

The respondent, instead of filing a formal plea or demurrer, 
may insist on any special matter in his answer, and have the 
same benefit therefrom as if he had pleaded the same, or de- 
murred to the petition. 

oy 

The respondent to a cross-petition shall in no case be com- 
pelled to answer thereto before the respondent to the original 
petition shall have answered such original petition. 


xOTs 


The form of the general replication shall be that the plaintiff 
joins issue on theanswer. The petitioner shall file exceptions, 
or set down the case for hearing within fourteen days after the 
answer is required to be filed; or, if the answer be filed before 
it is required, then within fourteen days after written notice 
of such filing, and, if he fail so to do, a decree may be entered 
for the dismissal of the petition. 
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741 O 


If the petitioner shall except to an answer as insufficient he 
shall file his exceptions, and forthwith give notice thereof to 
the respondent or his attorney; and, if within fourteen days 
the respondent shall put in a sufficient answer, the same shall 
be received; but, if the respondent insist on the sufficiency of | 
his answer, he shall, within fourteen days, file a statement to 
that effect, and give notice thereof to the petitioner. and there- 
upon the exceptions shall be set down to be argued. If the 
answer shall be adjudged insufficient, a new answer shall be 
filed within fourteen days. 


SG Al Ts 


Upon a second answer being judged insufficient, the re- 
spondent may be examined upon interrogatories, and commit- 
ted until he shall answer them. 


XDEV 


The court may in its discretion allow the parties to amend 
their pleadings, and order or permit pleadings to be filed, or 
any proceedings to be had, at other times than are provided in 
these rules; and may in all cases impose just and reasonable 
terms upon the parties. 


XV. 


All notices in a case required to be given to a party may be 
given to his attorney of record; and, if transmitted through 
the post-office, postpaid, shall be deemed to have been received 
by the person to whom they are addressed, in due course of 
mail, unless the contrary shall appear by affidavit or otherwise. 


XVI. 

When the death of any party shall be suggested in writing, 
and entered on the docket, the register, upon application, may 
issue process to bring into court the representative of such 
deceased party. 


XVII. 


When the circumstances of the case are such as to require a 
petition of revivor, or supplemental petition, or petition in the 
nature of either or both, or the joinder of additional or differ- 
ent parties, the requisite allegations may be made by way of 
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amendment to the original petition; and after service on any 
new parties, as in the case of an original petition, and service 
of copies of the amendments on all the respondents affected 
thereby, shall entitle the petitioner to proceed as on an origi- 
nal petition. 


>.< AN LO 


In petitions by executors or trustees to obtain the instruc- 
tions of the court, and in petitions of interpleader, or in the 
nature of interpleader, no attorney for the petitioner shall ap- 
pear or be heard or act for or in behalf of any or either of the 
respondents. 


XIX. 


All facts well alleged in a petition, other than for discovery 
only, which are not denied or put in issue by the answer, shall 
be deemed to be admitted. 


xX. 


Testimony taken by depositions shall be taken in the manner 
required by statute and by the rules of the court in matters of 
probate. 


XXI, 


When any matter shall be referred to a master he shall, upon 
the application of either party, assign a time and place for 
hearing, which shall be not less than ten days thereafter; and 
the party obtaining the reference shall serve the adverse party, 
at least seven days before the time appointed for the hearing, 
with a summons, requiring his attendance at such time and 
place, and make proof thereof to the master; and thereupon, 
if the party summoned shall not appear to show cause to the 
contrary, the master may proceed ex parte; and if the party 
obtaining the reference shall not appear at the time and place, 
or show cause why he does not, the master may either proceed 
ex parte, or the party obtaining the reference shall lose the 
benefit of the same, at the election of the adverse party. 


XXII. 


When the master has prepared a draft copy of his report he 
shall notify the parties or their attorneys of a time and place 
when and where they may attend to hear the same, and sug- 
gest such alterations, if any, as they may think proper; upon 
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consideration whereof, the master will finally settle the draft of 
his report, and give notice thereof to the parties or their attor- 
neys, whereupon, after examining the same, or being furnished 
with a copy thereof, if they so request, and pay the usual fees 
therefor, five days shall be allowed for bringing in written ob- 
jections thereto, which objections, if any, shall be appended to 
the report. No exceptions to a master’s report will beallowed 
without a special order of the court, unless founded upon an 
objection made before the master, and shown by his report, 
and unless filed with the register within fourteen days from 
the filing of the report. Notice of the filing of a master’s 
report shall be forthwith sent by the register to each party or 
his attorney. 


XXITI. 


When exceptions shall be taken to the report of a master, 
they shall be filed with the register, and notice thereof shall 
forthwith be given to the adverse party; and the exceptions 
shall then be set down for argument. In every case the excep- 
tions shall briefly and clearly specify the matter excepted to, 
and the cause thereof; and the exceptions shall not be valid as ' 
to any matter not so specified. 


XXIV. 


When any party shall desire a hearing in equity, he may ap- 
ply to the judge to appoint a time and place therefor; and 
when such time and place shall have been appointed he shall 
give notice thereof to the adverse party, or his attorney, 
through the post-office, postpaid; but this rule shall not pre- 
vent a party from obtaining a preliminary injunction, or a dis- 
solution of an injunction, or other order, upon a shorter notice, 
or without notice, if the court shall think the same reasonable. 
Cases may be heard by consent of parties, and the permission 
of the court, without such notice. 


XXV. 


The attorney of the party in whose favor a decree or order 
is passed shall draw thesame. All pleadings shall be recorded, 
unless the court shall otherwise order. 
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[FORM OF DECREE. | 
COMMONWEALTH OF MASSACHUSETTS. 
ss. 
On the petition in equity of petitioners, 
against respondents, praying 


it appearing that notice according to the order of the Court has been 
given all parties interested 


person objecting after hearing and consideration, the Court doth order 
and decree, 
XXXVI. 
Rules I, IJ and III in probate shall apply to proceedings in 
equity. 


APPEALS. 


The supreme judicial court is the supreme court 
of probate, and has appellate jurisdiction of all mat- 
ters determinable by the probate courts and by the 
judges thereof, except in cases in which other pro- 
visions are specially made.1 

A boy or girl ordered to be committed to the re- 
form or industrial school, under P. 8., c. 89, may 
appeal to the superior court, and the appeal is then 
entered, tried and determined in like manner and 
subject to like provisions as appeals from trial jus- 
tices in criminal cases.? 

Appeals from the decisions of commissioners to 
allow claims against the estates of deceased insolvent 
debtors must be made to the supreme judicial court 
in the same county if in the county of Suffolk the 
demand exceeds three thousand dollars, and in any 
other county one thousand dollars, otherwise to the 
superior court; and in either case the appeals are 
tried and determined in like manner as if an action 


1P, S., c. 156, § 5. 2P.S.,¢ 89, § 30. 
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had been brought therefor by the supposed creditor 
against the executor or administrator.! 

All appeals from orders, sentences, decrees or deni- 
als of probate courts on petitions brought under P. 
S., c. 147, § 33, on petitions of married women con- 
cerning their separate estates, and on petitions con- 
cerning the care, custody, education and maintenance 
of minor children provided for by P.S., ¢. 147, §§ 
31, 32, and 36, must be taken to the superior court; 
and all proceedings on such appeals are the same, so 
far as practicable, as hike appeals to the supreme 
court.” 

These appeals to the superior court are taken in 
the same manner as appeals to the supreme court.? 
The superior court must establish rules necessary to 
regulate this practice.4 } 

The supreme court as a court of law exercises © 
jurisdiction on exceptions, report, or otherwise, of 
questions of law arising in all said matters in the 
superior court.® 


Liffect of Appeal on Decrees. 


After an appeal has been claimed and notice has 
been given at the registry of probate, all proceedings 
in pursuance of the decree or order appealed from, 
except when otherwise expressly provided, are stayed 
until the determination of the supreme court of pro- 
bate is had; but if on such appeal such decree or 
order is affirmed, it is thereafter of full force and 
validity. If the appellant in writing waives his 


WP i, Cols (,Se Lee St. 1888, c. 290, amending P. S., c. 156. 
2St. 1887, c. 332, § 3. 4 St. 1887, c. 332, $6. 
3 St. 1890, c. 261, § 3; i. e., as under 5 St. 1887, c. 332, § 4. 
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appeal before the entry thereof, proceedings may be 
had in the probate court as if no appeal had been 
taken.! 

Decrees are vacated only by appeals taken by par- 
ties having the right of appeal.? 

When the decree of a judge of probate, appoint- 
ing an administrator, is appealed from, the authority 
of such administrator is thereby suspended, and any 
further proceedings by him in that capacity are irreg- 
ular? and invalid. A decree or order of a probate 
court made in proceedings under P.5., c. 147, § 33, 
has effect, notwithstanding an appeal, until otherwise 
ordered by the superior court, and said court in any 
county or any justice thereof may in term time or 
vacation suspend or modify such decree or order dur- 
ing the pendency of the appeal.? 

A detree of the probate court or of a single justice 
of the supreme court of probate removing an execu- 
tor, administrator, guardian, or trustee, has effect, 
notwithstanding an appeal from such decree, until 
otherwise ordered by the supreme court, and the pro- 
bate court may appoint a successor to the person re- 
moved, and the person removed must thereupon de- 
liver all the property held by him or such executor, 
administrator, guardian, or trustee, to such successor, 
who shall proceed in the performance of his duties 
in like manner as if no appeal had been taken; but 
if the decree of removal is reversed by the supreme 
court, the powers of such successor thereupon cease, 
and he must forthwith deliver to his predecessor in 


DR sy Ca LD0, S12. 3 Arnold v. Sabin, 4 Cush, 46 (1849). 
2 Cleveland v. Quilty, 128 Mass. 578 4 Daley v. Francis, 153 Mass. 8 (1891). 
(1880). 5 St. 1890, c. 261, § 1. 
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the trust, or to such person as the court may order, 
all property of the estate in his hands.1 

The several probate courts have lke power and 
authority for enforcing the provisions of the preced- 
ing section, and all orders and decrees made under 
the same, and for punishing any contempt of such 
orders and decrees, as are vested for such purposes in 
the supreme court sitting in equity in relation to any 
suit or matter in that court; and any decree of a 
probate court made in pursuance of the provisions of 
the preceding section has effect, notwithstanding an 
appeal therefrom, until otherwise determined by the 
appellate court.” 

The supreme court for any county, or a justice 
thereof, may in term time or vacation, after an appeal 
has been claimed from an order or decree referred to 
in the two preceding sections, and before such appeal - 
has been finally determined, suspend or modify such 
order or decree during the pendency of such appeal.? 

The supreme court of probate reverse or affirm, in 
whole or in part, the decree or order appealed from, 
and may pass such decree thereon as the probate 
court or the judge thereof ought to have passed, 
may remit the case for further proceedings, or take 
any other order therein as law and justice may re- 
quire.* 

If an appellant fails to enter and prosecute his 
appeal, the supreme court of probate may, upon the 
complaint of any person interested, affirm the former 
decree or order, or take such other order as law and 

1P.S., c. 156, § 14. 4+P.S8., c. 156, § 17; Dexter et ux. ‘vy. 


ey Car LOOs Silas Brown, 3 Mass. 32 (1807). 
Sas Caboos! Sil Os 
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justice may require, or, if the appellant fails to enter 
his appeal within ‘the time allowed by law, the pro- 
bate court from which the appeal was taken may 
upon petition of any person interested, and upon 
such notice to the appellant as the court shall order, 
dismiss the appeal, and affirm the decree or order 
appealed from ; and further proceedings may then be 
had in the probate court as if no appeal had been 
taken.1 

Equity Appeals.—An appeal from any order or 
decree made under St. 1891, c. 415, § 2, or from 
any interlocutory order or decree of a probate court, 
made in the exercise of any jurisdiction vested in 
it by this act or otherwise, does not suspend or 
stay proceedings under such order or decree pending 
the appeal. But the probate court or the supreme 
court, in case of any such appeal, may by order 
stay all proceedings under such order or decree 
pending the appeal, and in case of an appeal from 
any order, sentence or decree of the probate court, 
may make such orders as are necessary or proper to 
protect the rights of persons interested, pending the 
appeal, and any such order of the probate court for a 
stay of proceedings, or for protection of any such 
rights, may be varied or discharged by the supreme 
court upon motion, and cannot be otherwise subject 
to an appeal to that court.? 


Where Appeal Lies. 


In cases where there is a right of appeal, the mat- 
ter in controversy should be judicially heard and 


1P.S.¢., 156, § 18. 2St. 1891, c. 415, § 3. 
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considered in the court below, and a pro forma judg- 
ment should not be entered.! 

Accounts of administrators and executors must be 
allowed and settled in the probate court before an 
appeal will lie.? 

An appeal les from a decision of the probate court 
dismissing a petition to revoke a decree of adoption 
on the ground of fraud practised on the court.? 

An appeal from a decree of the probate court re- 
fusing letters of administration, unless bonds in a 
certain amount, and with certain sureties, should be 
filed, was allowed in a certain case. So, when the 
court refused further time for creditors of a deceased 
insolvent to prove their claims before the commis- 
sioners, although their report had been made and 
accepted. So, when the court refused to appoint 
commissioners on the administrator’s representation 
of insolvency. 

An appeal lies to the refusal of the court to allow 
a petition for a rehearing of a decree to account.’ 

Also, from a decree dismissing a petition for par- 
tition.® 

Also, from a decree refusing to authorize a suit in 
the name of the judge upon an administration 
bond ;° but not from a decree authorizing such a suit.” 


1 Parker v. Parker, 118 Mass. 110 6 Bucknam v. Phelps, 6 Mass. 448 


(1875). (1810). 
2Cook wv. Horton, 129 Mass. 527 7 Davis v. Cowdin, 20 Pick. 510 (1838). 
(1880). 8 Dearborn v. Preston, 7 Allen 192 
3 Tucker et ali. v. Fisk, 154 Mass. (1868). 
574 (1891). 9 Robbins v. Hayward, 16 Mass. 


4 Picquet’s Case, 5 Pick. 65 (1827). 528 (1820); Conant, adm’r, v. Ken- 
5 Walker v. Lyman, 6 Pick. 458 dall et ali., 21 Pick. 36 (1838). 
(1828). 10 Hx parte Jones, 8 Pick. 121 (1829). 
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Who May Appeal. 


Any person aggrieved by an order, sentence, de- 
cree, or denial of a probate court or of a judge of 
such court, may, except in cases otherwise provided 
for, appeal therefrom to the supreme judicial court.1 

A person under guardianship as non compos may 
appeal from a refusal to revoke the letters of guardi- 
anship.? 

An appeal from a decree of a judge of probate, 
allowing the account of an executor, should be made 
by the executor or administrator of a residuary lega- 
tee, and not by one entitled to a distributive share of 
the estate of such residuary legatee.? 

A creditor of a deceased person can appeal from 
the granting of administration on his estate.‘ 

The children of a non compos can appeal from the 
allowance of the guardian’s account, being heirs pre- 
sumptive to the estate of the ward.? 

Where a testator bequeathed his personal property 
to his wife, and devised a portion of his land to his 
executor to sell the same and pay his debts and cer- 
tain legacies out of the proceeds, and after the exe- 
cution of the will the testator sold the portion of his 
land so devised and purchased other land, the widow 
of the testator has the right of appeal from a decree 
of the probate court refusing to grant her petition 
that the after-acquired land might be sold for the 
payment of debts.°® 


1p. S., c. 156, § 6. 4 Stebbins v. Palmer, 1 Pick. 71 
2 McDonald vy. Morton, 1 Mass. 543 (1822). 
(1805). 5 Boynton v. Dyer, 18 Pick. 1 (1836). 


3 Downing v. Porter, 9 Mass. 386 6 Lee, Appellant, 18 Pick. 285 (1836) ; 
(1812). Ex parte Kempton, 23 Pick. 163 (1839). 
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A creditor of a spendthrift may appeal from the 
refusal of the court to authorize suit to be brought 
on his guardian’s bond.? 

An administrator de bonis non may appeal from 
a decree of the judge of probate allowing the admin- 
istration accounts of the original executor or admin- 
istrator.? 

When a testator bequeaths money to trustees, to 
be managed as an accumulating fund, for the term 
of sixty years, and then to be paid by them to a cer- 
tain town, or its duly appointed agents, for the pur- 
pose of establishing a model farm, etc., the town is 
entitled to appeal from a decree of the judge of pro- 
bate respecting the testator’s will.® 

An administrator, appointed in another state, on the 
estate of a person there resident and deceased, may 
appeal from the decree of a judge of probate in this 
commonwealth, appointing an administrator here.* 

A purchaser of the reversionary interest in land 
of a deceased insolvent, assigned to his widow as 
dower, may appeal from the appointment of an ad- 
ministrator de bonis non.° 

Sureties on the bond of a deceased and insolvent 
guardian have the right to appeal from the decree of 
a judge of probate, settling an account of his guard- 
ianship, and fixing an amount as due from his estate 
to the estate of the ward. 


1 Conant, adm’r, v. Kendall et ali., 4 Smith v. Sherman, 4 Cush. 408 
21 Pick. 36 (1838). (1849); Martin v. Gage, 147 Mass. 204 
2 Wiggin, adm’r, v. Swett, 6 Met. (1888). 
194 (1843). 5 Bancroft v. Andrews, 6 Cush. 493 


’ Inhabitants of Northampton et (1850). 
ali. v. Smith et ali., 11 Met. 390 6 Farrar et al. v. Parker etal., 3 
(1846). Allen 556 (1862). 
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If the due execution of a will is controverted, on 
appeal from a decree of the judgeof probate, devisees 
named therein have a right to appear as parties to 
establish it, although an administrator with the will 
annexed has been appointed and appears for the same 
purpose.! 

If there is property of a testator not devised or 
bequeathed, his heirs or next of kin may appeal from 
the allowance of the executor’s account.? 

A person entitled to a share of the reversion in a 
trust fund to be accounted for may appeal from the 
allowance of the final account of the executor of the 
will creating the trust.® 

The widow of a testator has a right of appeal from 
the allowance of the will of her husband.4 


Who Cannot Appeal. 


The uncle and next friend of a non compos cannot, 
as such, appeal from the allowance of the guardian’s 
account, unless he is a presumptive heir, next of kin, 
or a creditor.°® 

A mere debtor to the estate of a person deceased 
cannot appeal from a decree of the probate court 
eranting letters of administration on such estate.® 

A creditor of an heir at law cannot appeal from 
the probate of a will which devised the real estate of 
the deceased, unless he has attached such real estate, 


1F#liot v. Eliot, 10 Allen 357 4WDezxter, ex’r, v. Codman et al., 


(1865). 148 Mass. 421 (1889). 
2 Smith et al., ex’rs, v. Haynes, 111 ®Penniman v. French, g’dn, 2 
Mass. 346 (1873). Mass. 140 (1806). See Ayer v. Breed, 


3 Pierce, ex’r, v. Gould, 143 Mass. 110 Mass. 548 (1872). 
234 (1887). 6 Swan v. Picquet, 3 Pick, 443 (1826.) 
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at the time of the decree and appeal claimed, in an 
action against the heir.t 

Where the widow of the deceased has received the 
amount of her widow’s allowance, she cannot appeal 
from the decree of the probate court granting it to 
her.? 

One claiming property of a deceased person, under 
a gift causa mortis, is not affected by decrees of the 
probate court, charging the administrator with the 
property, and ordering it to be distributed among the 
next of kin; and therefore cannot appeal from such 
decrees, although he appeared and produced witnesses 
in that court.? 

A creditor of a deceased person cannot appeal 
from a decree refusing the petition of the administra- 
tor for leave to sell real estate of the deceased for the 
payment of debts.* 

The stepmother of minor children, whose parents 
are both dead, and whose grandmother has been ap- 
pointed their guardian by the probate court, is not a 
person aggrieved by the decree, so as to entitle her to 
appeal therefrom.°® 


Claiming Appeals. 

A petition to a judge of probate to allow an ap- 
peal, and a formal decree granting such petition, are 
not usual in practice, nor requisite to the validity of 
an appeal.® 


1 Smith v. Bradstreet, ex’r, 16 Pick. 4 Henry v.. Estey, 13 Gray 336 


264 (1834). (1859). 
2 Hale et ali. v. Hale, 1 Gray 518 5 Lawless v. Reagan, 128 Mass. 592 
(1854). (1880). 


3 Lewis v. Bolitho, 6 Gray 137 6 Boynton v. Dyer, 18 Pick. 1 (1836). 
(1856). 
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The claim of appeal must be filed in the registry 
of probate within thirty days after the date of the 
decree appealed from ;! i. e., an appeal from a decree 
dated June 10 can be claimed as late as July 10.? 

The fact that an appeal was taken can be proved 
by the record only.2 So, as to when the decree ap- 
pealed from was made.# 

If the record shows an appeal, a waiver of it can- 
not be shown by parol.® 

The claim of appeal is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Represents John Smith of Salem, in the county of Essex, that 
he is an heir at law of Thomas Smith, late of Danvers, in the 
county of Essex, farmer, deceased, and is interested in the estate 
of said deceased; that he is aggrieved by a decree of the pro- 
bate court, held at Lawrence, in said county of Essex, on the 
seventeenth day of April, A. D. 1891, whereby said Court ad- 
mitted to probate a certain instrument purporting to be the last will 
and testament of the said Thomas Smith [or, allowing the account 
of Andrew Jones, administrator of the estate of said Thomas 
Smith, deceased; etc.]|. And he hereby gives notice that he 
claims an appeal from said decree to the Supreme Judicial Court 
for, Superior Court]. 

Dated this tenth day of May, A. D. 1891. 

John Smith. 


Although 7t seems that no notice is required by 
statute to authorize a judge of probate to make an 
allowance to a widow, except in cases where special 
administration is granted, yet if such allowance has 


1St. 1888, c. 290, §1; P.S., c. 187, Lund v. George, 1 Allen 403 (1861). 
§ 12. , 4 Leigh v. Arnold, 5 Cush. 615 (1850). 
2 Wheeler v. Bent, 4 Pick. 167 (1826). 5 Kendall v. Powers, 4 Met. 553 

3 Wells v. Stevens, 2 Gray 115 (1854); (1842). 

Moore v. Lyman, 13 Gray 394 (1859) ; 
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been made without notice to the parties interested, 
the supreme court in its discretion will allow an ap- 
peal, after the expiration of thirty days, upon a peti- 
tion filed.! 

Such appeal cannot be allowed without due notice 
to the party adversely interested, nor unless the peti- 
tion therefor is filed within one year after the passing 
of the decree or order complained of, except that, if 
the petitioner was out of the United States at the 
time of the passing of the decree or order, he may 
file his petition at any time within three months after 
his return, and within two years after the act com- 
plained of.? 

In the case of an appeal from the decision of com- 
missioners to receive and examine claims against in- 
solvent estates of deceased persons, which a party 
interested has failed to duly take by reasons other 
than his own neglect, a petition to appeal cannot be 
sustained after two years after the return of the com- 
missioners, nor after four years after the date of the 
administration bond? The allowance of such an 
appeal and the judgment thereon does not disturb 
any distribution ordered before notice of the petition, 
or of the intention to present the same, has been 
given in writing at the registry of probate or to the 
executor or administrator; but any debt thus proved 
and allowed shall be paid only out of such assets as 
remain in or come to the hands of the executor or 
administrator after payment of the sums payable on 
such prior decree of distribution.? 

1Wrightet ali.v. Wright,13 Allen v. Barker, 145 Mass. 287 (1887). 


207 (1866). 8P.8., c. 187, § 16. 
2P. S., c. 156, § 10; Briggs et al. Oc C elo Ta oul te 
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If a person aggrieved omits to claim or prosecute 
his appeal, without default on his part, the supreme 
court of probate, or superior court in cases where it 
is provided by law that appeals shall be taken to the 
superior court, if it appears that justice requires a 
revision of the case, may on the petition of the party 
aggrieved, and upon such terms as it deems reasona- 
ble, allow an appeal to be entered and prosecuted 
with the same effect as if it had been done seasona- 
bly. Such petition may be entered in the clerk’s 
office at any time, and the order of notice thereon 
may be made returnable at a rule day.! 

An heir at law, who has notice of an appeal taken 
by another heir at law from the probate of a will, 
and takes no steps towards prosecuting that appeal, 
cannot, after the expiration of thirty days, though 
within a year, from the decree, and atter it has been 
affirmed by the supreme court by consent of the first 
appellant, obtain leave to make a new appeal.? 

An appeal from the allowance or disallowance of a 
claim by commissioners appointed to examine claims 
against insolvent estates of deceased persons must be 
claimed and notice thereof given at the registry of 
probate within thirty days after the return of the 
commissioners, or when the court itself receives and 
examines the claims, within thirty days after the 
allowance or rejection of the claim.? 

Where an appeal has been duly taken and entered, 
and the supreme court erroneously decides that it 
could not entertain such an appeal, it may afterward, 

1St. 1890, c. 261, § 2. decree of affirmance set aside. 


2 Kent v. Dunham et al., 14 Gray SPs. Call, Sula. 
279 (1859). Neither can he have the 
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upon petition therefor, allow the appeal to be again 
claimed and entered.! 

The following is a form of a petition for leave to 
claim and enter an appeal not seasonably claimed :— 


To the Honorable the Justices of the Supreme Judicial Court 
for, Superior Court]: 

Respectfully represents John Smith, of Salem, in the county 
of Essex, that he is an heir at law of Thomas Smith, late of said 
Salem, deceased, and is interested in the estate of said deceased; 
that he is aggrieved by a decree of the probate court holden at 
Lawrence, in said county, within one year last past, to wit, [or, 
within two years last past, if the petitioner was without the 
United States when the decree was made?2], on the seventeenth 
day of April, A. D. 1891, admitting to probate a certain instru- 
ment purporting to be the last will and testament of the said 
Thomas Smith, copies of which instrument and of said decree are 
hereto annexed; that your petitioner did not know of the said pro- 
ceeding until more than thirty days had passed after the date of 
said decree [or, if the petitioner was without the United States 
at the time of passing the decree, that at the time of passing 
said decree your petitioner was without the United States, and 
has been without the United States until within the three months 
last past;? etc.]; that his omission to claim an appeal from said 
decree, and to give notice thereof at the probate office, was 
without fault on his part. Your petitioner further represents 
that the said Thomas Smith, at the time when he executed said 
instrument, was not of sound mind [or, was unduly influenced; 
or, said instrument was not duly executed; etc.], and that justice 
requires a revision of the case. He therefore prays that he 
may be allowed to enter and prosecute an appeal from said de- 
cree of the probate court. f 

Dated this seventeenth day of September, A. D. 1891. 


John Smith. , 
1 Cross v. Cross et al., adm’rs, 7 See also page 56. 
Met. 211 (1843). 
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Upon a petition of this kind the petitioner must 
prove to the court that his case is more than a de- 
batable one, and such as might fairly be submitted to 
a jury if the appeal had been duly entered.! 


Entering Appeals. 


Appeals must be entered in the supreme court 
within thirty days after the act appealed from. A 
copy of the notice of appeal and of so much of the 
record of the probate court as relates to the appeal 
must be filed in the supreme court upon the entry of 
the appeal, or as soon as may be thereafter.” 

Notice of the entry of the appeal must be given to 
all parties adversely interested that have entered 
appearances in the probate court, and it is sufficient 
to serve the notice in the manner provided by the 
rules of court for the service of notices, but the court 
may order such further notice to be given as it may 
think fit. 

A person appealing from decrees settling different 
accounts of an executor, administrator, guardian, or 
trustee, may unite his appeals in one notice of appeal 
and enter the same as one appeal in the supreme 
court; and if an appeal is taken by any other person 
from any of the same decrees, or from a decree made 
at the same time or previously, and settling any other 
account of such executor, administrator, guardian, 
or trustee, such appeal may be entered in the supreme 
court as part of the matter comprised in the appeal 
previously entered. The court may deal with such 
different accounts upon appeal as if they formed one 


1Capen et al. v. Skinner eé al., 2St. 1888, c. 290, § 1. 
ex’rs, 139 Mass. 190 (1885). 3 St. 1888, c. 290, § 2. 
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continuous account, and may give effect to any alter- 
ations that it may make in any account by altering 
the balance of the last account without altering the 
balance of any previous account.! 

The supreme court may by order at any time, in 
its discretion and upon such terms, if any, as it shall 
think fit, consolidate any separate appeais from the 
probate court, and may thereafter deal with such con- 
solidated appeals together or as justice may require.” 

Appeals and petitions for appeal must be entered 
on the same docket with cases in equity, and shall 
have the same rights as to hearing and determination 
as such cases.? 

An appeal from the decision of commissioners upon 
the estate of a deceased insolvent, disallowing the 
claim of a creditor, may be filed within thirty days 
after the final return of the warrant upon an exten- 
sion of the time for proof of claims, although the 
appealing creditor’s claim was disallowed before the 
first return of the warrant.+ 

The late entry of a probate appeal in the appellate 
court, with the appellee’s written consent, within the 
time in which an entry is authorized to be made on 
petition and notice, as provided by P.S., c. 156, § 18, 
confers the same jurisdiction as if it had been season- 
ably entered.® 

Under P. S., c. 156, § 9, an appeal entered on peti- 
tion must be entered at the term at which leave is 
granted.® 


1St. 1888, c. 290, § 4. 5 Daley v. Francis, 153 Mass. 8 
2St. 1888, c. 290, § 5. (1891). 
SE Welay (On titer) 1G 6 Robinson v. Durfee, 7 Allen 242 


4 Merriam v. Leonard, 6 Cush. 151 (1863). 
(1850). : 
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Appeals From a Single Justice of the Supreme Judicial 
Court to the Full Court. 


An appeal lies to the full court from any order or 
decree of a single justice in an equity or probate 
cause, in matter of fact as well as of law.! 

On questions of fact, the decision of the single 
justice will not be reversed on appeal, unless it is 
clearly shown to have been erroneous.? The justice 
may reserve, in the exercise of his discretion, for the 
determination of the whole court, the question of the 
sufficiency of the evidence to support a decree.® 
Where a question of fact is so reserved, the evidence 
may be stated by the judge, either in his decree, or 
in an accompanying report.* 

But a party to a probate appeal cannot, as amatter 
of right, require the judge to report the evidence.* 

(Questions of law arising on the trial of a probate 
appeal before one of the judges of the supreme court, 
may be brought before the full court upon the report 
of the justice (in case he shall, in the exercise of his 
discretion, think fit to report the same) or upon ex- 
ceptions filed. 

A probate appeal may be taken from the final de- 
cree of a single justice to the full court at any time 
within thirty days; but if it is taken before the ex- 
piration of thirty days, the full court has cognizance 
of it in ten days after it is taken.° 

If an appeal is taken from the decree of the pro- 

1 Wright et ali. v. Wright, 13 Allen 3 Higbee et al. v. Bacon, 11 Pick. 423 


207 (1866); Stockbridge Iron Co. v. (1831); Stearns v. Fiske, 18 Pick. 24 
Hudson Iron Co., 102 Mass. 45 (1836). 


(1869). + Higbee et al. v. Bacon, 11 Pick. 423 
2 Slack, adm’x, v. Slack, 123 Mass. (1831). 
443 (1877); Sheffield et al. v. Parker et 5 Mason v. Lewis, 115 Mass. 334 


al., ex’ rs, 158 Mass. 330 (1893). (1874). 
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bate court on matters of fact, and at a hearing before 
a single justice of the supreme court the appellant 
does not appear and is defaulted, and the decree 
affirmed, and he thereupon appeals to the full court, 
no evidence having been taken before the single 
justice, and no report made of the hearing before him, 
his decree cannot be revised in matter of fact.! 

On an appeal from the decree of a single justice 
to the full court in a case in equity or probate, the 
supreme court cannot order evidence to be taken when 
none was taken and reported before the single jus- 
tice: 


Trial. 


If, upon the hearing of an appeal in the supreme 
court of probate, a question of fact occurs proper for 
trial by jury, the court may cause it to be so tried 
upon an issue formed for the purpose under the di- 
rection of the court.” 

In the matter of framing issues, proceedings in 
probate appeals are conducted in accordance with the 
rules and practice in equity. The findings of the 
jury are availed of to inform the court in matters of 
controverted facts, which may become material in 
settling the final decree. They may be disregarded 
in whole or in part, if on the final hearing they are 
not deemed important, or new issues may be framed 
from time to time and submitted, if the rights of the 
parties seem to require it.® 

An appeal lies from an interlocutory order refusing 
to submit issues requested, and if it is apparent that 


1 Mason vy. Lewis, 115 Mass. 334 (1874). 3 Newell v. Horner et ali., 120 
Sys CanloOs Silo. Mass. 277 (1876). 
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the matter ought to be first determined by the full 
court, a stay of proceedings may be had for that pur- 
pose. Exceptions do not lie in such a case.” 

The court may in its discretion frame issues of 
fact to be tried by a jury, in an equity cause, when 
requested by a party, and direct the same to be tried 
at the bar of the supreme court, or the superior court, 
in the county where such cause is pending, or at the 
request of all parties in any other county in which 
said courts or a single justice thereof may sit.? 

If the regular term for such trial does not fall 
within three months from the making up of such 
issue, a jury may be specially summoned as provided 
in equity cases by P.S., c. 151, § 28.4 

Probate appeals in the counties of Berkshire, 
Franklin, Hampden and Hampshire, may be heard 
and determined at Springfield at the same times and 
in the same manner as is provided by P.5S., ec. 151, § 
31, relative to the hearing and determination of equity 
cases in said counties ; and at any time after the rule 
day at which a probate appeal is entered in the su- 
preme court for either of said counties, such appeal 
shall be deemed ready for a hearing, and may be 
heard before the justice holding session at Spring- 
field, unless there is an order for a jury. ° 

In a hearing on a probate appeal before a single 
justice no exception lies to his refusal of the request 
of a party for the appointment of some person to take 


1 Newell v. Horner et ali.,120 Mass. 3S8t. 1895, c. 116; Fiske v. Pratt 
277 (1876); Davis et ali. v. Davis, et ali., 157 Mass. 83 (1892); Doherty 
ex’ x, 123 Mass. 590 (1878). v. O'Callaghan, 157 Mass., 90 (1892). 

2 Davis et ali. v. Davis, ex’x, 123 4P.S., c. 156 § 20. 


Mass. 590 (1878). 5P.S., c. 156, § 21. 
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the evidence of witnesses to be examined orally, if 
he reports to the full court such evidence himself.! 

Upon the entry of an appeal from the allowance or 
disallowance of a supposed claim by the commission- 
ers appointed to receive and examine claims against 
an insolvent estate of a deceased person, the sup- 
posed creditor must file a statement in writing of 
his claim, setting forth briefly and distinetly all the 
material facts which would be necessary in a decla- 
ration for the same cause of action ; and like proceed- 
ings are thereupon had in the pleadings, trial, and de- 
termination of the cause, as in an action at law pros- 
ecuted in the usual manner, except that no execution 
can be awarded against the executor or administrator 
for a debt found due to the claimant. The appellate 
court has the same power as the probate court or the 
commissioners to examine the claimant, and the final 
judgment is conclusive, and the list of debts allowed 
must be altered, if necessary, to conform thereto.? 

After claiming an appeal in such a case, the parties 
may waive a trial at law and submit the claim to the 
determination of arbitrators to be agreed on between 
them and appointed accordingly by arule of the pro- 
bate court, in which case the appeal must not be en- 
tered at the court appealed to; and the award of 
such arbitration, if accepted by the court, is conclu- 
sive in like manner as is provided in the preceding 
paragraph with regard to a judgment in a court of 
common law.? 


1 Granger el ali., ex’rs, v. Bassett, 98 Ee eae y lols silos 
Mass. 462 (1868). A od reyes yeti tee 
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What is Open on Appeal. 


It is not competent for the supreme court, upon an 
appeal from the probate court, to exercise its general 
equity powers, but it is bound to make such a decree 
as the probate court should have made.! 

It is within the authority of the supreme court, at 
the hearing upon an appeal from a decree of the pro- 
bate court allowing the account of a guardian, to 
inquire into the propriety of an investment objected 
to by the appellant, and, upon being satisfied that it 
has been negligently and improvidently made, and 
that the subject matter of it was of less value than 
as stated in the schedule annexed to the account, to 
charge the guardian with the full amount thereof in 
money.” 

On an appeal, by one only of persons interested in 
real estate, from a decree of the probate court grant- 
ing a license to sell it, the question of title, except 
so far as any doubt regarding it may affect the expe- 
diency of the sale, is not properly before the court, 
and, if there is no waiver of the objection, cannot be 
determined.® 

Items of later date than a probate account are not 
to be brought before the supreme court on appeal 
from the allowance of the account.* 

Where the probate court disallowed in a guardian’s 
account items of advances by him from his own money, 
and charged him with interest thereon to offset inter- 
est computed with monthly rests included in such 


1Grinnell v. Baxter, 17 Pick. 383 3 Walker, adm’r, v. Fuller, 147 
(1835). Mass. 489 (1888). 
2 Kimball, 7d’n, v. Perkins,adm 2, + May v. Skinner et al., 152 Mass. 


130 Mass. 141 (1881). 328 (1890). 
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items, and on appeal a master reported that the 
counter charge of interest would depend upon the 
allowance of items, leaving open the question of 
amount, the supreme court allowed certain items that 
had been disallowed, and held that it was then too 
late to question the allowance of interest on the items 
finally allowed, and the propriety of the guardian’s 
using his own money instead of the ward’s.1 

For other cases, showing what questions are open 
on appeals, see Willey et ali. v. Thompson, ex’r,? and 
Sheffield et al. v. Parker et al., ea’rs.® 

If the record, when an appeal is taken from a decree 
of a justice of the supreme court, affirming a decree of 
the probate court, states a fact essential to the juris- 
diction of the probate court, the appellant cannot 
contend in the supreme court that the fact is other- 
wise, and move to dismiss the proceeding in the pro- 
bate court.? 

Waiver of Appeal. 

When an appeal in a probate matter from the final 
decree of a single justice of the supreme court is 
pending before the full court, it will, upon a waiver 
of the appeal, affirm such decree.® 

The following is the ordinary form of a waiver of 
appeal in the probate court :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex :— 
Respectfully represents John Smith of Salem, in said county 
of Essex, that he is an heir at law of Thomas Smith, late of said 
1 May v. Skinner, 152 Mass. 328(1890). ea’rs, 158 Mass. 330 (1893). 
2 Willey et ali. v. Thompson, ex’r, + Robinson v. Robinson, 129 Mass. 


9 Met. 329 (1845). 539 (1880). 
3 Shefield et al. v. Parker et al., 5 Gray Vv. Gray, 150 Mass. 56 (1889). 
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Salem, deceased; that on the tenth day of September, A. D. 
1892, he gave notice at the probate office of his appeal from a 
decree of the probate court, holden at Lawrence, on the twen- 
tieth day of August, A. D. 1892, admitting to probate a certain 
instrument, purporting to be the last will and testament of said 
Thomas Smith, deceased [or, allowing an account of the executor 
of, ete.|; that he hereby waives his said appeal, and consents. 
that further proceedings may be had in the probate court, in 
the matter of said will, as if said appeal had not been taken. 
Dated at Salem, this fifteenth day of September, A. D. 1892. 


John Smith. 


Complaint for Affirmation of Decree. 


Where an appellant from the probate court enters 
his appeal, and afterwards becomes nonsuit, the ad- 
verse party, if he would have the benefit of the de- 
eree of the court below, must file a complaint for 
affirmation of the decree and costs. A motion is 
insufficient.! 

This is, also, true when the appellant fails to enter 
his appeal. 

The form of such a complaint is as follows :— 

To the Honorable the Justices of the Supreme Judicial Court: 

Henry Jones of Salem, in the county of Essex, complains 
that at a probate court holden at Lawrence, in and for said 
county, on the sixteenth day of March, A. D. 1896, the last will 
und testament of Thomas Smith, late of said Salem, deceased, 
was duly admitted to probate by « decree of said court [or, al- 
lowed the account of the administrator, etc.; etc.], as fully 
appears from the copy of the record filed herewith, from which 
decree one John Smith, of said Salem, appealed to this court; 
that said John Smith has failed to enter and prosecute his said 


appeal for, has become nonsuit]; that your petitioner is the execu- 


1 How v. How, 5 Mass. 375 (1809). 
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tor named in said will [or, is made a legatee in and by said will; 
etc.], and is interested in the probate thereof. Wherefore your 
complainant prays that said decree of the probate court may be 
affirmed, with costs. 
Dated this second day of January, A. D. 1897. 
Henry Jones. 


With the complaint must also be filed in the court 
appealed to copies of all the papers in the case, in- 
cluding the decree appealed from, attested by the 
register of probate, if they have not been already 
filed. 


ANNUITY AND DOWER TABLE. 


The following is a table showing the value of a life, 
and of a dower interest at 4 and 6 per cent., in an 
estate of $1000, according to the “ Actuaries” or 
“Combined Experience ”’ table of mortality ; based on 
the original computations of Jenkin Jones, and care- 
fully revised for this work. 

The left-hand half of the table gives the figures 
required in finding the values of life interests under 
chapter 425 of the Acts of 1891, known as the 
Collateral Succession Law. 

The calculation is generally made on the six per 
cent. basis. ‘The dower table, of course, is just one- 
third of the whole life interest. To find the present 
worth of a life or dower interest multiply the amount 
given in the table by the number of thousands of 
dollars and fractional parts of a thousand there are 
in the estate. The amount to be taken is that 
given opposite the age of the person whose dower or 
life interest is to be reckoned at the time such 
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interest accrues. Thus, if a widow is twenty-five 
years of age at the decease of her husband, and he 
leaves real estate worth ten thousand dollars, multiply 
$271.52 by ten. The result will be the present 
value of her dower interest in such real estate. 

















Value of full Life Interest. Value of Dower. 
eee: 4 per cent. | 6 per cent. 4 per cent. | 6 per cent. 

15 $759.92 $848. 94 $253.31 $282.98 
16 755.84 846.12 251.95 282.04 
17 751.60 843.24 250.53 281.08 
18 747.24 840.18 249.08 280.06 
19 742.68 837.00 247.56 279.00 
20 738.04 833.64 246.01 277.88 
21 733.16 830.16 244.39 276.72 
22 728.16 826.50 242.72 275.50 
23 723.00 822.72 241.00 274.24 
24 717.64 818.70 239.21 272.90 
25 712,12 814.56 237.37 271.52 
. 26 706.40 810.18 235.47 {| 270.06 
27 700.48 805.62 233.49 268.54 
28 694.40 800.82 231.47 266.94 
29 688.08 795.84 229.36 265.28 
30 681.60 790.62 227.20 263.54 
31 674.88 785,22 224.96 261.74 
32 667.92 7179.52 222.64 259.84 
33 660.80 773.58 220.27 257.86 
34 653.40 767.34 217.80 255.78 
35 645.76 760.86 215.25 253.62 
| 36 637.92 754.08 212.64 251.36 
37 629.76 747.00 209.92 249.00 
38 621.36 739.56 207.12 246.52 
39 612.68 731.76 204.25 243.92 
40 603.72 723.60 201.24 241.20 
41 594.44 715.08 198.15 288.36 
42 584.84 706.08 194.95 235.36 
43 574.96 696.72 191.65 282.24 
44 564.76 686.88 188.25 , 228.96 
45 554.28 676.69 184.76 225.58 
46 543.60 666,24 181.20 222.08 
47 532.68 654,38 177.56 218.46 
48 521.56 644,22 173.85 214.74 
49 510.28 632.76 170.09 210.92 
50 498.80 620.94 166.27 206.98 
51 487.16 608.88 162.39 202.96 
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Value of full Life Interest. Value of Dower. fs 
ry | pe a re, 
4 per cent.| 6 per cent. 4 per cent. | 6 per cent. r 
$475.36 $596.52 $158.45 $198.84 52 
463.40 583.86 154.47 194.62 53 
451.82 570.90 150.44 190.30 54 
439.12 557.70 146.37 185.90 55 
426.80 544,26 142.27 181.42 56 
414.36 530.58 188.12 176.86 57 
401.84 516.66 133.95 172.22 58 
389, 24 502.50 129.75 167.50 59 
376.60 488.16 125.53 162.72 60 
363.92 4738.58 121.31 157.86 61 
351.20 458.94 117.07 152.98 62 
338.56 444,18 112.85 148.06 63 
325.96 427.36 108.65 143.12 64 
313.40 414.48 104.47 138.16 65 
301.00 399.60 100.33 133.20 66 
288.68 384.78 96.23 128.26 67 
276.52 370.02 92.17 123.34 68 
264.52 395 382 88.17 118.44 69 
252.68 340.68 84.23 113.56 70 
241.04 326.22 80.35 108.74 71 
229.60 311.88 76.53 103.96 72 
218.36 297.72 12.79 99,24 73 
207.386 283.74 69.12 94.58 74 
196.60 269.94 65.53 89.98 75 
186.04 256.38 62.01 85.46 76 
165.72 229.92 55.24 76.64 78 
155.96 217.08 51.99 72.36 79 
146.44 204.54 48.81 68.18 80 
187.16 | 192.24 45,72 64.08 81 
128.12 | 180.12 42,71 60.04 82 
119,20 168.18 39.73 56.06 83 
110.44 156.30 36.81 52.10 84 


101.76 144.48 
93.12 | 132.60 
84.56 | 120.78 
76.04 109.02 
67.64 97.26 
59.40 85.68 
51.36 74.28 
43.60 63.24 
36,24 52.74 
29.48 42.96 


59.92 48.16 85 
51.04 44.20 86 
28.19 40.26 87 
25.35 56.34 88 
22.55 32.42 89 
19.80 28.56 90 
17.12 24.76 91 
14.53 21.08 92 
12.08 17.58 93 

9.83 14.52 94 





25.36 34.14 
18.48 27.00 
14.68 21.54 

9.60 14.16 


7.19 11.38 95 
6.16 9.00 96 
4.89 7.18 97 
5.20 4.72 98 





175.76 243.00 58.59 81.00 77 


CHAPTER II. 


ADMINISTRATION ON INTESTATE ESTATES. 


A petition is the foundation of every proceeding 
in the probate court. This has to be in writing and 
filed in the court. 

When a person dies! intestate, no matter how young 
nor how old, nor how much his estate amounts to, 
any person interested can petition the probate court 
for the appointment of an administrator to settle the 
estate. The right of persons to administer is in the 
following order :— 

First. The widow of the deceased or his next of 
kin, or the widow jointly with the next of kin, as 
the probate court may deem fit. The right of the 
widow is not superior to that of the next of kin. 

Second. If the deceased was a married woman, 
administration on her estate must in all cases be 
granted to her husband, if he is competent and will- 
ing to undertake the trust, unless the deceased has 
made some testamentary or other disposition of her 
estate which renders it necessary or proper to appoint 
some other person. 

Third. If all said persons are incompetent or 
evidently unsuitable for the discharge of the trust, 


1The person whose estate is the act upon it, under the general law. 
subject matter of the proceeding Jochumsen v. Suffolk Savings Bank, 
must be dead before the court, oran 3 Allen 87 (1861). 
administrator appointed by it, can 


(11) 
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if they renounce the administration,’ or if, without 
sufficient cause and after having been cited by the 
court for the purpose, they neglect for thirty days? 
after the death of the intestate to take administration 
of his estate, such administration must be granted to 
one or more of the principal creditors.® 

Fourth. Jf there isno such creditor willing and 
competent to undertake the trust, administration may 
be granted to such person as the court may deem fit. 

Fifth. If there is no widow, husband, or next of 
kin, within the commonwealth, administration must 
be granted to a public administrator in preference to 
creditors? 

If any one of these several classes of persons is 
unsuitable for the discharge of the duties of such 
administration, he is not entitled to it.2 So, in case 
of administration with will annexed.® 

The widow and next of kin are not entitled as of 
right to be appointed administrator de bonis non, as 
in case of original administration.’ 

Administration of the estate of an intestate may 
be granted to one or more of his next of kin, or any 
suitable person, when the widow of the deceased and 
all his next of kin resident in the commonwealth, 
who are of full age and legal capacity, consent in 
writing thereto. And the notice required by law 


survives. Stebbins v. 


1Such renunciation must appear 
of record. Arnold v. Sabin, 1 Cush. 
525 (1848). A simple declination in 
writing is all that is necessary. 

2They must be cited even though 
the thirty days have expired. Ar- 
nold v. Sabin, 1 Cush. 525 (1848). 

*If the creditor’s cause of action 


Palmer, 
Pick. 71 (1822); Smith v. Sherman, 4 
Cush, 408 (1849). 

4P,S., c. 130, § 1. 

5 Stearns v. Fiske, 18 Pick. 24 (1836). 

8 Stebbins v. Lathrop, 4 Pick. 33 
(1826). 

7 Russell v. Hoar, 3 Met. 187 (1841). 
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may be dispensed with as if all parties entitled there- 
to had signified their assent or waived notice.! 

When administration has not been taken on the 
estate of a testator or intestate within twenty years 
after his decease, or when any property or claim or 
right thereto remains undistributed or thereafter ac- 
crues to such estate and remains to be administered, 
the probate court may for good cause shown grant 
original administration on such property, but such 
administration can affect no other property.” 

If, after the granting of letters of administration 
as upon an intestate estate, a will of the person de- 
ceased is duly proved and allowed, such letters will 
be revoked; and the executor or an administrator 
with the will annexed may demand, collect, and sue 
for all the personal estate of the deceased which re- 
mains unadministered.? 


APPOINTMENT. 


The petition for the appointment of an administra- 
tor must be brought in the probate court for the 
county in which the deceased last dwelt. An admin- 
istrator may be the resident of any state. A married 
woman may be an administratrix without any act or 
assent of her husband.* 


Petition. 
To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 
Respectfully represents John Smith of Salem, in the county 
of Essex, that Thomas Jones, who last dwelt in Salem, in said 


1St. 1885, c. 260, amended by St. ing, 130 Mass. 83 (1881). 
1890, c. 265. TEs Colous SOs 
2St. 1889, ¢. 192. See P: S., c. 130, +4P.S., ¢. 147, § 5. 
§ 9; c. 187, § 26; Parsons v. Spauld- 


74 


PRACTICE IN THE PROBATE COURT. 


county of Essex, mason! [or, widow, or, wife of John Jones’), 
died on the first day of January, inthe year of our Lord one 
thousand eight hundred and ninety-one, intestate, possessed of 
goods and estate* remaining to be administered, leaving as’ 
widow [or, husband], his [or, her] only heirs-at-law and next of 
kin the persons whose names, residences and relationship to 


the deceased are as follows, viz.: 


NAME, 
Mary Smith, 
John Smith, — 
John Smith, 
Sarah Smith, 
Henry Allen, 
Sarah Anderson, 


Anne Sawyer, wife of Thomas,* Boston, Mass., 


Thomas Johnson, 

Julia A. Brown, 

Susan J. Cook, 

Maria Ames, 

Andrew Bixby, 

George Andrews, 

Harriet Leonard, 

William Smith, 

having no guardian. 

Horace J. Smith, 


Andover, Mass., 


Boston, Mass., 


. 


RESIDENCE. RELATIONSHIP. 
Salem, Mass., widow, 
he sf husband, 
Portland, Me., Sather, 


New York, N. Y., mother, 
Washington, D. C., son, 


66 6c 


daughter, 


sé 


nephew, 
A) 4. niece, 
aunt, 
COUSIN, 
uncle, 
brother, 
sister, 


son, @ minor, 


son, & minor, 


John Jones, of Salem, Mass., guardian;° 


that your petitioner is the widow of the deceased [or, the hus- 


band; or, the eldest son; or, the father; or, the mother; or, a child; 


1Give the occupation of the de- 
ceased, if any, here. If the deceased 
was a Singlewoman, so state here. 

“If the deceased is a married wom- 
an give the husband’s name. 

3If the deceased was unmarried 
cross out the word ‘‘as’’ and write 
in ‘no,’ crossing out the word 


‘widow’ or ‘* husband”’ according 
to the fact. 

4If the heir is a married woman 
give the name of the husband. 

5This list shows the manner of 
writing in the names, etc., of the 
heirs at law and next of kin of the 
deceased. 
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or, an heir; or, the principal creditor; or, a creditor; or, requested 
by the heirs, etc., to administer on the estate of said deceased; as 
the case may be]. 

Wherefore your petitioner prays that he [or, she], or some 
other suitable person, be appointed administrator [or, -rix] of 
the estate of said deceased, and certifies that the statements 
herein contained are true to the best of his [or, her] knowledge 
and belief. 

[If the administrator desires to give a bond without sureties, 
the preceding clause should read as follows :— | 

Wherefore your petitioner prays that he [or, she] may be ap- 
pointed administrator [or, -riz] of the estate of said deceased, 
without giving a surety on his [or, her] bond, and certifies that 
the statements herein contained are true to the best of his [or, 
her] knowledge and belief.*] 


Dated this seventh day of March, A. D. 1891, 
John Smith 


Essex, ss. Subscribed and sworn to this seventh day of March, 
A. D. 1891. Before me, 

Nathaniel A. Gore, Justice of the Peace. 

[The petition may be signed by attorney, but must be sworn 
to by the petitioner.?] 

The undersigned, being all the persons interested residing in 
the Commonwealth, who are of full age and legal capacity, 
hereby assent to the foregoing petition.? 

[If the administrator wishes to give bond without sureties, 
instead of the above assent the following form must be used:— 

The undersigned, being all the persons interested in the es- 
tate, who are of full age and legal capacity, other than credi- 


1A separate blank petition for that wives of parties in interest 
appointment, giving bond without need assent. It is the opinion of the 
sureties, is furnished by the court. writer that they are parties in inter- 
2St. 1891, c. 414. est as well as the husbands, and that 
3 Husbands of heirs and parties in- they ought to assent. Signatures 
terested should also sign this assent, only are required. 
but it is not generally understood 
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tors, and the guardians of persons interested therein, hereby 
consent that the above named petitioner be exempt from giv- 
ing any surety on his [or, her] bond?]. 


Ancillary Administration. 


The probate court has jurisdiction in granting 
letters of administration on the estates? of non-resident 
persons, who, at the time of their decease,’ have 
property within this commonwealth* whether such 
estates are solvent or insolvent, or the property 
real or personal, or both. The petition for such an 
administration must be brought in the county, or one 
of the counties, in which such estate is situated. This 
is true, although the deceased non-resident left a will, 
which has not been probated.” But whether admin- 
istration has been granted elsewhere or not, this 
grant of such letters may be made,® and it is always 
to be treated as merely ancillary to the principal ad- 
ministration.? 

The form of the petition for general administra- 
tion! is used in cases of ancillary administration. 


14 separate blank petition for 5 Pick. 519 (1827); Bowdoin v. Hol- 
appointment, giving bond without land, 10 Cush. 17 (1852). 
sureties, is furnished by the court, 3P.5S., c. 156, § 2. 
upon application. 4Martin v. Gage, 147 Mass. 204 


2A debt due the deceased from a 
citizen of this commonwealth is es- 
tate. Hxparte Picquet, 5 Pick. 65 
(1827). So, where a debtor has 
moved into this commonwealth 
since the death of the creditor. Pin- 
ney v. McGregory, 102 Mass. 186 
(1869). The amount of estate makes 
no difference. Harrington v. Brown, 
5 Pick. 519 (1827). So, where the es- 
tate is real estate supposed to have 
peen fraudulently conveyed by the 
deceased. Harrington v. Brown, 


(1888). 

5 Prescott v. Durfee, 131 Mass. 477 
(1881): 

5 Crosby v. Leavitt, 4 Allen 410 
(1862). 

7 Bowdoin v. Holland, 10 Cush. 17 
(1852). 

8 Stevens v. Gaylord, 11 Mass. 256 
(1814); Bowdoin v. Holland, 10 Cush. 
17 (1852). 

9 Stevens v. Gaylord, 11 Mass. 256 
(1814). 

10See page 73. 
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When it is so used add at the asterisk (*) the words, 
“in said county of Hssex”; and if administration 
has been taken out in the state of which the deceased 
was a resident, add the particulars of that fact to the 
petition. 


Administrators de bonis non. 


When an administrator dies, resigns, or is removed 
before he has fully administered the estate, if there 
is personal estate of the deceased not administered to 
the amount of twenty dollars, or debts to that amount 
remaining due from the estate, the probate court 
must grant letters of administration to some suitable 
person to administer the goods and estate of the de- 
ceased not already administered.! 

This may be granted at any time, whether twenty 
years have elapsed since the death of the decedent or 
not.? 

The petition for such an appointment is in the fol- 
lowing form :— 

To the Honorable the Judge of the Probate Court in and for 
the County of Essez : 

Respectfully represents John Smith, of Salem, in the county 
of Essex, that on the tenth day of March, A. D. 1891, Samuel 
Smith was appointed, by this Court, administrator of the estate 
of Thomas Smith, late of Topsfield, in said county of Essex, 
farmer,? deceased; that the said Samuel Smith has deceased [or, 
been removed; etc.] without having fully administered said es- 
tate; that there are goods and estate of the said Thomas Smith 
to the amount of twenty dollars remaining to be administered ; 
that your petitioner is’, 


PPS. Ca lols 9.9: See Hunt v. Hol- 2 Bancroft v. Andrews, 6 Cush. 493 
den, 2 Mass. 168 (1806) ; Chapin v. (1850). 
Hastings, 2 Pick. 361 (1824). 3See preceding form, 
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Wherefore your petitioner prays that he [or, she], or some 
other suitable person, be appointed administrator [or, -rix] of 
the estate, not already administered, of said Thomas Smith,' 
and certifies that the statements herein contained are true to 
the best of his [or, her] knowledge and belief. 

Dated this first day of November, A. D. 1892. 

John Smith. 
This must be sworn to by the petitioner, as in the 
ordinary case, and a certificate of the oath attached. 
The petition is assented to as in the preceding 
form, following that form exactly, and varying it 
with the prayer of the petition for giving bond with- 
out sureties, if such is the case. 


Special Administrators. 

When by reason of delay in granting letters tes- 
tamentary or of administration, or when for any other » 
cause the judge of the probate court deems it expe- 
dient to do so, he may at any time and place appoint 
a special administrator to collect and preserve the 
effects of the deceased; and in case of an appeal 
trom the decree appointing him, such special admin- 
istrator shall nevertheless proceed in the execution of 
his duties until it is otherwise ordered by the supreme 
court of probate.? 

The appointment is made upon a petition in the 
following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, of Lynn, in the county of 

Essex, that Thomas Smith, who last dwelt, in Salem, in said 


1If a bond without sureties is preceding form at this place. 
desired to be given, follow the *P. S., ¢. 130, §§ 10, 11. 
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county of Essex, farmer, died on the eleventh day of May, in 
the year of our Lord one thousand eight hundred and ninety- 
four, possessed of goods and estate remaining to be adminis- 
tered, and that there is delay in granting letters testamentary 
for, of administration] on his estate, by reason of «wn appeal 
taken from the decree of this court allowing the will of said de- 
ceased [or, appointing an administrator of the estate of said de- 
ceased; or, the want of any one to care, protect and preserve the 
estate of said deceased before an administrator can be appointed, 
and that it is in danger of being lost and destroyed], and that 
your petitioner is a@ son of the deceased [etc., as in the preced- 
ing form of petition for the appointment of an administrator, 
page 74]. 

Wherefore your petitioner prays that he may be appointed 
special administrator of the estate of said deceased; and may 
be authorized to take charge of all the real estate of said de- 
ceased, and to collect rents and make necessary repairs, and 
certifies that the statements herein contained are true to the 
best of his knowledge and belief. 

Dated this sixteenth day of May, A. D. 1894. 

John Snrith. 

This petition must be sworn to as in the case of 
the ordinary petition. If parties in interest can be 
readily reached, and they are willing to assent to the 
prayer of the petition, they should assent in writing, 
as in the ordinary case of administration. Whether 
they assent or not, the court may order such notice 
to all parties as it deems proper.! 

Every such appointment must be entered forthwith 
on the records of the court. 


Public Administrators. 
In each county, the governor, with the advice and 
consent of the council, must appoint one or more 


Ps Sake 100, SLO: 
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public administrators, who shall hold office during 
the pleasure of the executive.! 

Such administrators must take out letters of ad- 
ministration and faithfully administer upon the es- 
tates of persons who die intestate within their county 
or elsewhere, leaving property in such county to be 
administered, and not leaving a known husband, 
widow, or heir in the commonwealth.” 

Administration shall not be granted to a public 
administrator when the husband, widow, or an heir 
of the deceased, in writing, claims the right of ad- 
ministration, or requests the appointment of some 
other suitable person to the trust, if such husband, 
widow, heir or other person accepts the trust and 
gives the bond required.® 

If after the granting of letters of administration 
to a public administrator, and before the final settle- 
ment of the estate, the husband, widow, or an heir 
of the deceased in writing claims the right of admin- 
istration, or requests the appointment of some other 
suitable person to the trust, or if a will of the de- 
ceased is thereafter proved and allowed, the probate 
court must grant letters of administration or letters 
testamentary accordingly ; and when the person to 
whom such letters are so granted gives the bond re- 
quired by law the public administrator-ship ceases.1 

The following is the form of the petition for the 
appointment of a public administrator :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 


Respectfully represents John Smith of Ipswich, in the county 


1P. S., ¢.131, §1. 8P.S., c. 131, § 3. 
2P, S., c. 131, § 2. 


ADMINISTRATION ON INTESTATE ESTATES. 81 


of Essex, public administrator in and for the county of Essex, 
that Robert Levesque died intestate, in Ipswich, in said county 
of Essex, on the second day of September, A. D. 1896, not leav- 
ing a known widow (or, husband) or heir in this commonwealth, 
that said deceased left property in said county of Essex to be 
administered, and that your petitioner is entitled to administer 
thereon; 

Wherefore he prays that letters of administration on the es- 
tate of said deceased may be granted to him agreeably to the 
law in such cases made and provided, and certifies that the 
statements herein contained are true to the best of his knowl- 
edge and belief. 


Dated this first day of October, A. D. 1896. 

John Smith. 

This petition must be sworn to as in the other 
cases. 

Every public administrator must, upon the ap- 
pointment and qualification of an executor or admin- 
istrator as his successor, surrender into the probate 
court his letters of administration in such case, with 
an account under oath of his doings therein; and» 
upon a just settlement of such account, must pay 
over and deliver to his successor all sums of money 
remaining in his hands, and all property, effects and 
credits of the deceased not then administered.? 

If, at any time within six years after a public ad- 
ministrator has made deposit with the state treasurer 
of the balance of an estate, any person apples to the 
probate court which granted letters of administration 
on such estate, and makes it appear that he is legally 
entitled by the will of the deceased or otherwise to 
the administration of the estate, the court must grant 


1P. S., ¢.131, § 4. 2P,S., ¢. 131, §5. 


82 PRACTICE IN THE PROBATE COURT. 


letters of administration thereof, or, upon probate of 
such will, letters testamentary to such applicant, or 
at his request to some other suitable person ; but be- 
fore granting such administration, the court must 
order personal notice of the application to be served, 
at least fourteen days before the hearing, upon a 
public administrator of the county, who shall appear 
in behalf of the commonwealth.! After thirty days 
from such appointment, if there is no due appeal, the 
state treasurer must pay over to such executor or ad- 
ministrator all money deposited in the state treasury 
to the credit of such estate, to be administered in like 
manner as the estates of other deceased persons.? 
Upon the death, resignation, or removal of a public 
administrator, the probate court must issue a warrant 
to some other public administrator, in the same county, 
on his application therefor, requiring him to examine 
the accounts of such late public administrator touching 
the estates on which he has taken out letters of admin- 
istration, and to return into the court a statement of 
all of such estates that are not fully administered, 
and of the balance of each estate that was in the hands 
of such administrator at the time of his death, resig- 
nation, or removal. And thereupon the court must 
issue to the public administrator making such return 
letters of administration upon such of said estates as 
are not already administered, although the personal 
estate remaining may not amount to twenty dollars. 


Notice. 


If an administrator’s bond be with sureties, and 
all the parties in interest who have the right of ap- 


LPI Ss ¢, 18l¢ sd. 8P. S., c. 131, § 16. 
2P, S., c. 131, § 15. 
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pointment prior to the petitioner have consented in 
writing to the appointment, the petition can be pre- 
sented to the judge for his decree! This can be 
done on a court day, when the court is in formal ses- 
sion, or at any other reasonable time. 

If the bond be without sureties, the heirs at law 
and parties in interest must consent in writing, and 
the creditors of the deceased must be cited into court 
to object thereto? by citation issued by the register 
and printed in some newspaper® published in the 
county, once a week for three successive weeks, the 
last publication to be one day at least before the re- 
turn day named therein. The statute authorizing 
this is as follows :— 

An administrator of an intestate estate shall be 
exempt from giving a surety or sureties on his bond, 
when all the persons interested in the estate, who are 
of fullage and legal capacity, other than creditors, 
certify to the probate court their consent thereto; but 
not until all the creditors of the estate, and the guar- 
dian of any minor interested therein, have been noti- 
fied and have had opportunity to show cause against 
the same; but such administrator shall in all cases 
give his own personal bond, with conditions as pre- 
scribed by law.+* 

The probate court may at or after the granting of 
letters of administration require a bond, with suffi- 
cient surety or sureties, if it is of opinion that such 
bond is required by a change in the situation or cir- 


1 The petition of a special admin- 2 Abercrombie v. Sheldon, 8 Allen 
istrator is exceptional. Nonotice is 532 (1864). 
required, usually. See Special Ad- 3 See St. 1885, c. 235. 
ministrators, page 78. St. 1885, c. 274, § 1. 
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cumstances of such administrator, or for other suffi- 
cient cause.! 

Every administrator who neglects to give bond, 
' with surety or sureties, when required by the probate 
court within such time as it directs, in accordance 
with the provision of the preceding paragraph, 
is considered to have declined or resigned the 
trust.” 

The citation is furnished by the register without a 
fee being paid, and is delivered to the newspaper in 
which it is ordered to be published in the citation by 
the party doing the business in the court. The ex- 
pense of publishing such a citation is ordinarily three 
dollars, which must be paid by the estate. The news- 
paper which will give ‘the more extended notice to 
the parties interested in the estate is the one to be 
selected ; a newspaper published in the place where 
the deceased last dwelt, if there is one, is generally 
to be chosen. 

The return on the citation may be made by any 
one who knows that it was published as ordered. 
The form of the return, and of the certificate of the 
oath of the person making the return (which must 
be sworn to) is as follows :— 


I have served the foregoing citation as therein ordered. 
John Smith. 
Essex, ss. December Ist, A. D. 1892, Then personally ap- 
peared John Smith, and made oath that the above return by 
him [or, her] subscribed is true. 
Before me, John Gifford, Justice of the Peace. 


1 St. 1885, c. 274, § 1. 2St. 1885, c. 274, § 2. 
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APPEARANCE. 


When the case is called up in court by the peti- 
tioner, any one wishing to be heard can state his ob- 
jections or produce evidence in the matter, but no 
extended hearing will usually be given on court day. 
The proper procedure is for the objector to enter his 
appearance in writing, either personally or by attor- 
ney. This appearance is in the following form, and 
is to be filed with the register :— 

Essex, ss. 
PROBATE COURT. 
No. 10,297. 
Estate of Thomas Smith. 
In the matter of petition of 
John Smith, for appointment 
of administrator. 

To THE REGISTER. 
Enter my [or, our] appearance 
for 
Henry Smith, 

Susan Adams. 

Rufus Choate, Attorney. 
Address, 500 Essex Street, 
Salem, Mass. 


Upon the request of any party interested, at any 
time after the return day of the citation, the judge 
will assign a certain day of his own selection for a 
hearing. The party requesting the hearing must 
give reasonable notice, in such a manner that the 
assignment and its date will be actually brought 
to the knowledge of the other party or his 
attorney in the case. No pleadings are required. On 
the date of the hearing the parties and their wit- 
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nesses meet in the court, and the petitioner opens his 
case. The proceedings are simple, though following 
the practice in the common-law courts. If the court 
decides in favor of the petitioner, any other party in 
interest can appeal,—in which case, for further pro- 
ceedings, see the general subject of APPEALS, page 40. 


BOND. 


All official bonds must be approved by the judge 
of the court in writing. 


Bond With Sureties. 

All administrators, including special administra- 
tors! and public administrators, except those public 
administrators who have filed a general bond, upon 
their appointment qualify by filing in the court a 
bond, which must first be approved by the judge of 
the court, and his approval under his official signa- 
ture written thereon.?, Sureties must be inhabitants 
of this commonwealth, and satisfactory to the judge.® 
The bond must be signed by the administrator* and 
sureties and be sealed, and may be witnessed. If the 
parties or either of them sign by their mark there 
should be two witnesses. A bond cannot ordinarily 
be signed by attorney. When bonds are required to 
be given by two or more joint administrators, they 
may give either separate or joint bonds.® 

The following form must be used when sureties are 
given :— 

KNOW ALL MEN BY THESE PRESENTS, 

That we, John Smith of Salem, in the county of Essex, as 

principal, and Allen Rogers of Danvers, in the county of Essex, 


1P.S., c. 130, § 11. 4 Wood v. Washburn, 2 Pick. 24 
2P.S., c. 143, § 2. (1823). 
8P.S., ¢. 143, § 1. dP. S., c. 143, § 3. 
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and Stephen Brown of Cambridge, in the county of Middlesea, 
as sureties, and all within the Commonwealth of Massachu- 
setts, are holden and stand firmly bound and obliged unto 
Charles A. Devin, Esquire, Judge of the Probate Court in and 

for the county of Essex, in the full and just sum of ten thou- 
sand dollars, to be paid to said Judge and his successors in said 
office; to the true payment whereof we bind ourselves and each 
of us, our and each of our heirs, executors and administrators, 
jointly and severally by these presents. Sealed with our seals, 
and dated the first day of December, in the year of our Lord 

one thousand eight hundred and ninety-two. 

The condition of this obligation is such that if the above- 
bounden John Smith, administrator [or, -rix] of the estate of 
Thomas Smith, late of Salem, in said county of Essex, merchant, 
deceased, intestate, shall, 

First, make and return to said Probate Court, within three 
months after his [or, her] appointment, a true inventory of all 
the real and personal estate of said deceased which at the time 
of the making of such inventory shall have come to the pos- 
session or knowledge of said administrator [or, -ria]; 

Second, administer according to law all the personal estate 
of said deceased which may come to’ the possession of said ad- 
ministrator [or, -riz], or of any person for him [or, her], and 
also the proceeds of any of the real estate of said deceased that 
may be sold or mortgaged by said administrator [or, -rix]; 

Third, render upon oatha true account of his [or, her] ad- 
ministration at least once a year, until his [or, her] trust is ful- 
filled, unless [s]he is excused therefrom in any year by said 
court, and also render such account at such other timesas said 
court may order; 

Fourth, pay to such persons as said court may direct any 
balance remaining in his [or, her] hands, upon the settlement 
of his [or, her] accounts; and 

Fifth, deliver his [or, her] letters of. administration into said 
court in case any will of said deceased is hereafter duly proved 
and allowed. 
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Then this obligation to be void, otherwise to remain in full 


force and virtue. 


Signed, sealed and delivered | 
in presence of 


Susan Thompson, John Smith, [Seal] 
his 
Samuel Day, Allen X Rogers, [Seal] 
mark. 


Stephen Brown, [Seal] 
Essex, ss. December 10, 1892. Examined and approved. 
Charles A. Devin, Judge of Probate Court. 


Bond Without Sureties. 


An administrator of an intestate estate is exempt 
from giving a surety or sureties on his bond when all 
persons interested in the estate, who are of full age 
and legal capacity, other than creditors, certify to the 
probate court their consent thereto; but not until all 
the creditors of the estate, and the guardian of any 
minor interested therein, have been notified and have 
had opportunity to show cause against the same; 
but such administrator must in all cases give his own 
personal bond, with conditions as prescribed by law ; 
provided, that the probate court may at or after the 
granting of letters of administration require a bond, 
with sufficient surety or sureties, if it is of opinion 
that such bond is required by a change in the situa- 
tion or circumstances of such administrator, or for 
other sufficient cause.! 

Every administrator who neglects to give bond, 
with surety or sureties, when required by the probate 
court within such time as it directs, in accordance 
with the provisions of the preceding paragraph, is 
considered to have declined or resigned the trust.” 


1St. 1885, c. 274, § 1. 2 St. 1885, c. 274, § 2. 
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The bond without sureties must be in the follow- 
ing form (the condition being the same as in the 
bond with sureties) :— 


KNOW ALL MEN BY THESE PRESENTS, 

That I, John Smith, of Salem, in the County of Essex, in the 
Commonwealth of Massachusetts, am holden and stand firmly 
bound and obliged unto Charles A. Devin, Esquire, Judge of 
the Probate Court in and for the County of Essex, in the full 
and just sum of ten thousand dollars, to be paid to said Judge 
and his successors in said office; to the true payment whereof 
I bind myself and my heirs, executors and administrators, by 
these presents. Sealed with my seal, and dated the first day of 
December, in the year of our Lord one thousand eight hundred 
and ninety-two. 


[Condition as in bond with sureties. ] 


Signed, sealed and delivered 
in presence of 


Samuel Day. John Smith [Seal] 


Bond of Administrator de bonis non. 


The bond of an administrator de bonis non is the 
same in form as that of an original administrator, ex- 
cept after the word “estate,” in the commencement 
of the condition, the words “not already adminis- 
tered” should be added. 


Bond of Special Administrator. 


A special administrator’s bond is the same as that 
of an ordinary administrator, except the condition,} 
which is as follows :— 

The condition of this obligation is such that if the above- 
bounden John Smith, special administrator of the estate of 
Thomas Smith, late of Salem, in said county of Essex, farmer, 
deceased, shall 


1P. S., c. 130, § 11. 


90 PRACTICE IN THE PROBATE COURT. 


Make and return to said Probate Court, within three months 
after his appointment, said court having so ordered, a true in- 
ventory of all the personal estate of said deceased, which at 
the time of the making of such inventory shall have come to 
his possession or knowledge; and, whenever required by said 
court, truly account, on oath, for all the estate of said deceased 
that may be received by him as such special administrator, and 
deliver the same to any person who may be appointed executor 
or administrator of said deceased, or may be otherwise lawful- 
ly authorized to receive the same; 

Then this obligation to be void, otherwise to remain in full 
force and virtue. 


Bond of Public Administrator. 


A puble administrator’s bond is also the same as 
that of an ordinary administrator, except the condi- 
tion, which is as follows :— 


The condition of this obligation is such that if the above- | 
bounden John Smith, public administrator in and for said 
county of Essex, administrator of the estate of Robert Le- 
vesque, late of Ipswich, in said county of Essex, farmer, de- 
ceased, intestate, shall, 

First, make and return to said Probate Court, within three 
months after his appointment, a true inventory of all the real 
and personal estate of said deceased which at the time of the 
making of such inventory shall have come to the possession or 
knowledge of said administrator; 

Second, administer, according to law, all the personal estate 
of said deceased which may come to the possession of said 
administrator, or of any person for him, and also the proceeds 
of any of the real estate of said deceased that may be sold or 
mortgaged by him; 

Third, render upon oath a true account of his administration 
at least once a year, until his trust is fulfilled, unless he is ex- 
cused therefrom in any year by said court, and also render such 
account at such other times as said court may order; 
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Fourth, pay the balance of said estate remaining in his 
hands, upon the settlement of his accounts, to such persons as 
said court may direct; and, when said estate has been fully 
administered, to deposit with the treasurer of the Common- 
wealth the whole amount remaining in his hands; 

Fifth, upon the appointment and qualification in any case of 
an executor or administrator as his successor, to surrender 
into said court said letters of administration, with an account, 
under oath, of his doings therein; and, upon a just settlement 
of such account, to pay over and deliver to such successor all 
sums of money remaining in his hands, and all property, ef- 
fects and credits of said deceased not then administered ;— 
then this obligation to be void, otherwise to remain in full 
force and virtue.' 


A public administrator may give a bond with suffi- 
cient sureties for the faithful administration of all 
estates on which letters of administration are granted 
to him as such public administrator, instead of a bond 
in each case.2, The form of such a bond is as fol- 
lows :— 


KNOW ALL MEN BY THESE PRESENTS, 

That I, John Smith, of Salem, inthe county of Hssex, as prin- 
cipal, and Andrew Wilson and Moses Sanborn, both of Salem, as 
sureties, and all within the Commonwealth of Massachusetts, 
are holden and stand firmly bound and obliged unto George E. 
Maines, Esquire, Judge of the Probate Court in and for the 
county of Hssex, in the full and just sum of ten thousand dol- 
lars, to be paid to said Judge, and his successors in said office; 
to the true payment whereof we bind ourselves, and each of 
us, our and each of our heirs, executors and administrators, 
jointly and severally, by these presents. 


a sidasi sila y6) Gs is COLNE ls 
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Sealed with our seals. Dated the tenth day of August, in the 
year of our Lord one thousand eight hundred and ninety- 
one. 

The condition of this obligation is such, that if the above- 
bounden John Smith, as public administrator in and for said 
county of Essex, shall, 

First, make and return to said Probate Court within three 
months from the time of the granting to him, as public admin- 
istrator, of letters of administration on the estate of a person 
deceased, a true inventory of all the real and personal estate of 
such person which at the time of the making of such inventory 
shall have come to his possession or knowledge; 

Second, administer according to law all personal estate of: 
every such person which may come to the possession of said 
administrator, or of any person for him, and also the proceeds 
of any of the real estate of such person that may be sold by’ 
said administrator; 

Third, render upon oath a true account of his administration 
of every such estate at least once a year, until the trust is ful- 
filled, unless he is excused therefrom inany year by said court; 
and also render such account at such other times as said court 
may order; 

Fourth, pay the balance of every such estate remaining in his 
hands upon the settlement of his accounts to such persons as 
said court may direct; and, when such estate has been fully 
administered, to deposit with the treasurer of the Common- 
wealth the whole amount remaining in his hands; and, 

Fifth, upon the appointment and qualification in any case of 
an executor or administrator or his successor, to surrender 
into said probate court his letters of administration in such 
case, with an account under oath of his doings therein, and, 
upon a just settlement of such account, to pay over and deliver 
to such successor all sums of money remaining in his hands, 
and all property, effects, and credits of the deceased not then 
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administered;—then this obligation to be void, otherwise to 
remain in full force and virtue. 


Signed, sealed, and delivered, 
in the presence of 


John Ames, John Smith, [Seal] 
to all. Andrew Wilson, [Seal] 
Moses Sanborn, [Seal] 
Essex, ss. August 20, A. D. 1891, Examined and approved. 
George E. Maines, Judge of Probate Court. 


The court may at any time require additional sure- 
ties to be furnished upon such administrator’s bond, 
or may require a new bond to be given.! 


Statement of Property. 


On the back of every bond should be a statement 
signed by the administrator, showing the estimated 
amount of real and personal estate of which the de- 
ceased died possessed, the following form being gen- 
erally used :— 


I, John Smith, the within-named administrator [or, -rix], de- 
clare that, to the best of my knowledge and belief, the estate 
and effects of the within-named deceased do not exceed in 
value the following-mentioned sums, viz. : 


Real Estate, $6,000 
Personal Estate, $6,500 
[Sign | John Smith. 


This is done that the court may know how large 
the penalty of the bond should be made. The law 
requires a ‘‘sufficient” bond, which is as to the 
amount at least fifty per cent. more than the value 
of the property belonging to the estate. 


1P.S., ¢. 131, § 8. 
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Sufficiency of Sureties. 

Another question as to the sufficiency of a bond 
concerns bonds with sureties only, and that is the 
ability of the sureties to answer if there is a default 
on the part of the administrator. They must be per- 
sons (either men or women, heirs or legatees, and 
either strangers or relatives, even husband or wife of 
the principal), who have an amount of property actu- 
ally their own to the amount named in the bond, and 
ordinarily it should consist of real estate. Thecourt 
can examine the sureties, and any party in interest 
can have a hearing on the matter of their acceptance 
if they so request. If no contention is made, and the 
court thinks they are sufficient, either with or 
without a hearing or an examination, they will be 
approved. But ordinarily the court requires a state- 
ment from some responsible person, a county or town — 
or city officer being preferred, who has reason for his 
opinion, as to their sufficiency. For this purpose the 
bonds furnished by the court in blank have the fol- 
lowing form printed on their back :— 

The sureties on the within bond are, in my opinion, sufficient. 

Thomas Adams, Assessor of Salem. 
Name. Office. County or Town. 


Corporations as Sureties. 


Any company organized under St. 1894, ¢. 522, or 
chartered by any other state or government to tran- 
sact fidelity insurance and corporate suretyship, and 
qualified to do business in this commonwealth, may 
be a surety on probate bonds. See sections 29 and 61 
of said chapter. The court may allow, in his discre- 


ADMINISTRATION ON INTESTATE ESTATES. 95 


tion, as a charge against the estate in which such 
bond is required, money paid, with his approval, to 
any such corporation for acting as such sureties.! 


Remedy on Bond. 


The principal and sureties of a probate bond may 
be sued in the superior court in the county in which 
the bond was taken for a breach of its condition.” 

What Constitutes a Breach.—There is no breach of 
a probate bond if the administrator fails to return an 
inventory or render an account when there are no 
assets ; and in asuit on a bond for neglecting to do 
so, it is necessary to aver that some property of the 
intestate came to the hands of the administrator.? 

An administrator’s bond given in this common- 
wealth does not cover proceedings under letters of 
ancillary administration taken out in another state. 
But money received in another state, from debtors 
residing here, is to be accounted for in this state.4 

The non-performance of a decree is no breach of 
the administrator’s bond, when such decree is null 
and unauthorized by law.® 

For the failure of an administrator to account 
within one year, no action hes on his probate bond, 
after an allowance by the judge of probate, at the 
request of all parties in interest, of an account sub- 
sequently rendered by him.® 

Where the breach is in the failure or neglect of 
the administrator to render an account, he should be 


1St. 1886, c. 233. 5 Dawes v. Head, 3 Pick. 128 (1825); 

2St. 1897, c. 131. Hancock v. Hubbard, 19 Pick. 167 

3 Walker v. Hall, 1 Pick. 20 (1822). (1837). 

4 Hooper v. Olmstead, 6 Pick. 481 6 Loring v. Kendall, 1 Gray 305 
(1828). (1854). 
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cited by the probate court to do so before suit is 
brought on his bond.! 

For other cases showing what is or is not a breach 
of an administrator’s bond, see footnote.” 

Prerequisites to Suit—Except in the three classes 
of cases named on page 98, when any one who has 
the right desires to bring such a suit, he must peti- 
tion the court, stating the facts, and praying that an 
action may be brought in the name of the judge upon — 
the bond for the benefit of the petitioner. The court 
may thereupon, with or without notice to the obligor 
and his sureties, authorize the suit to be brought.? 
This authority can be given only by a decree in 
writing. This may be done though the wife of the 
judge may be a party defendant, and though the bond 
was given to his predecessor.? | 

When the judge is obligor, either as principal or as ' 
surety, in a bond given to a former judge of the 
court, any suit duly authorized may be brought upon 
such bend in the name of the judge mentioned there- 
in, or in the name of his executor or administrator, and 
the register of probate may authorize the suit in like 
manner and upon the same conditions as the court.® 


1P.S., ¢. 144,§8. See Richardson 
vy. Oakman, 15 Gray 57 (1860). 

2Coney v. Williams, 9 Mass. 114 
(1812); Freeman v. Anderson, 11 
Mass. 190 (1814); Dawes v. Sweet, 14 
Mass. 105 (1817); Baylies v. Chace, 1 
Pick. 230 (1822); Hooker v. Bancroft, 
4 Pick. 50 (1826); Newcomb vy. Goss, 
1 Met. 333 (1840); Fay v. Taylor, 2 
Gray 154 (1854); Bennett v. Overing, 
16 Gray 267 (1860); Robinson v. Hodge, 
117 Mass. 222 (1875); McKim v. Bart- 
lett, 129 Mass. 226 (1880); McKim v. 
Blake, 132 Mass. 343 (1881); Choate v. 
Jacobs, 136 Mass. 297 (1884). 


o PS gic. 14a, eno 

+ Fay v. Rogers, 2 Gray 175 (1854). 
Evidence cannot be introduced to 
show that the decree was not actu- 
ally written out until after the ac- 
tion was brought, if the decree was 
granted and is dated prior to the 
date of the writ. Richardson v. Ha- 
zelton, 101 Mass. 108 (1869). The ad- 
ministrator cannot contest the va- 
lidity of the order authorizing the 
suit. Bennett v. Woodman, 116 
Mass. 518 (1875). 

5 St. 1896, c. 208. 

6 PS. C.. 14358 14. 
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The following is the form of a petition to the pro- 


bate court for leave to sue an administrator on his 
bond :— 


To the Honorable the Judge of the Probate Court for the 
county of Essex. ; 

Respectfully represents John Jones of Salem, in said county 
of Essex, that he is a creditor of the estate of Thomas Smith, 
late of said Salem, deceased; that at a probate court holden at 
Gloucester, in and for said county of Essex, on the twentieth day 
of September, A. D. 1892, John Smith of Salem, in said county 
of Essex, was duly appointed administrator of said estate, and 
gave bond, with Andrew Hobson and James Johnson, both of said 
Salem, as sureties, for the faithful discharge of said trust ; that 
afterwards, to wit, on the first day of April, A.|D. 1894, the said 
John Smith represented said estate to be insolvent, and that upon 
such representation commissioners were duly appointed to receive 
and examine the claims of creditors aguinst said estate ; that said ° 
commissioners made their return to the probate court on the thir- 
tieth day of October last past, and reported the claim of your pe- 
titioner against said estate to have been allowed by them; that 
more than six months have elapsed since said return was made by 
said commissioners, but that said John Smith has neglected and 
still neglects to render any account of his administration of said 
estate, and is thereby delaying the distribution of the assets in his 
hands among the persons entitled thereto [or, that no inventory has 
been filed, three months from said date of appointment having 
elapsed ; etc.]. Wherefore your petitioner prays that he may 
be authorized to bring an action in the superior court upon the 
bond of said administrator in the name of the judge of the 
probate court, for the recovery of the damage sustained by 
such neglect of the said John Smith. 

Dated this tenth day of June, A. D. 1895. 

John Jones. 
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The decree upon such a petition is in the following 
form :— 


Ata Probate Court holden at Salem, in and for said county 
of Essex, on the second day of July, in the year of our Lord 
one thousand eight hundred and ninety-five. 

On the petition of John Jones of Salem, in said county, rep- 
resenting that he isa creditor of the estate of Thomas Smith, 
late of said Salem, deceased, and that John Smith, administra- 
tor of said estate, has neglected to render his account of adminis- 
tration, and has thereby delayed the distribution of said estate 
among the persons entitled thereto, and praying that he may be 
authorized to bring an action, in the name of the judge of the 
probate court, upon the bond of said John Smith: 

It appearing that notice thereof has been given as ordered, and 
that more than six months have elapsed since the return of the 
commissioners appointed to receive and examine the claims of 
creditors against said estate was made to this court, and that said 
John Smith has neglected and still neglects to render and settle 
his accounts, and is thereby delaying the distribution of said estate, 
and that said John Jones is aggrieved by such neglect of said 
John Smith, itis decreed that said John Jones be and he is 
hereby authorized to bring an action in the superior court on 
the bond of the said John Smith, in the name of the judge of 
the probate court, for the recovery of any and all damages sus- 
tained by such maladministration of said John Smith. 

James H, Hayden, Judge of Probate Court. 


Who may bring Suit.—Bonds of administration ~ 
may be put in suit by a creditor of the deceased for 
his own benefit, when such creditor has recovered 
judgment for his debt against the administrator, who 
has neglected upon demand made by him to pay the 

judgment or to show sufficient goods or estate of the 
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deceased to be taken on execution for that pur- 
pose.t 


If the estate is insolvent, a creditor may bring such 
suit when the amount due to him has been ascertained 
by the decree of distribution, if the administrator 
neglects to pay such amount when demanded.? 

Such suit may be brought by a person who is next 
of kin to recover his share of the personal estate after 
a decree of the probate court ascertaining the 
amount due to him, if the administrator neglects to 
pay such amount when demanded.® 

In the above three classes of cases only, authority 
from the probate court to bring suit need not be ob- 
tained.4 

When it appears to the probate court, on the rep- 
resentation of any person interested in an estate, 
that the administrator has failed to perform his duty 
in any particular not before specified, the court may 
authorize any creditor, next of kin, or other person 
aggrieved by such maladministration, to bring an 
action on the bond.° 

A creditor cannot institute a suit in the name of 
the judge of probate on the bond, for his own bene- 
fit, for neglect to inventory real estate fraudulently 
conveyed by the intestate to his administrator. But, 
if the administrator, upon notice, does not obtain 
license, in such case, to sell the estate, or otherwise 
account for it, the judge himself can sue the bond 
for the benefit of all parties interested.® 


1P,§S., c. 143, § 10; Dawes v. Head, 4 White v. Weatherbee, 126 Mass. 450 


3 Pick. 128 (1825). (1879). 
ayia) Ce 1435, S11: 5P.S., c. 143, § 13. 
Pn 8:5 C43, §. 12. 6’ Newcomb v. Wing, 3 Pick. 168 (1825). 
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An action cannot be brought on an administration 
bond for the benefit of a creditor of an heir of the 
intestate. | 

An action cannot be brought for the benefit of an 
individual creditor, for neglect to render an adminis- 
tration account for more than six months after the 
report of the commissioners of insolvency. It ought 
to be brought for the benefit of all parties interested.? 

The father of a minor interested in the estate of a 
deceased person, if he has no adverse interest therein, 
may petition the court, as next friend of such minor, 
for leave to bring suit upon the administrator’s 
bond.® 

The administrator of the next of kin can bring an 
action on a probate bond.* 

It is no defence to an action upon a probate bond, — 
brought in the name of the judge of probate for 
breach of its conditions in not accounting, that the 
person upon whose representation the action was 
brought will receive no benefit from a recovery upon 
the bond.° 

Indorsement of the Writ—The writ, in every ac- 
tion brought in the three classes of cases named on 
page 98, must be indorsed by the person or persons 
for whose benefit or at whose request the action is 
brought, or by their attorney, and the indorsers are 
liable for the costs of suit, and execution therefor 
must be issued against them, and not against the 


1 Fay v. Hunt, 5 Pick. 398 (1827). 3 Stevens v. Cole, 7 Cush. 467 (1851). 
2 Barton v. White, 21 Pick. 58 4 White v. Weatherbee, 126 Mass. 
(1838). See Coney v. Williams, 9 450 (1879). 
Mass. 114 (1812); Fay v. Haven, 8 Met. 5 Bennett v. Woodman, 116 Mass. 
109 (1841). 518 (1875). 
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judge in whose name the action is brought! The 
judge is not responsible for the costs.? 

When the action is brought for the benefit of cred- 
itors or next of kin, there must also be an indorse- 
ment on the writ, specifying that it is brought for 
the benefit of such creditors or next of kin.8 

In an action by the judge of probate upon an ad- 
ministrator’s bond, in which the breach assigned in 
the declaration is that he has neglected and refused 
to render and settle his account of administration, 
though cited and required by the judge of probate to 
do so, the writshould not bear upon it an indorsement 
that the action is brought for the benefit of the heirs 
at law of the intestate, or any other particular per- 
son; and if it does, and it appears that the action is 
in fact brought for the benefit of all persons inter- 
ested in the estate, the court may, on motion of the 
plaintiff, order the indorsement to be stricken off, 
after which the action may be prosecuted by the 
plaintiff to final judgment.* 

Practice. —A suit on an administration bond cannot 
be referred by the judge of probate.® 

In an action on an administration bond for not set- 
tling an account, the question of fraud in the settle- 
ment of the administrator’s account cannot be tried.® 

If the principal in the bond is resident within the 
commonwealth at the commencement of the action, 
and is not made a defendant therein, or is not served 
with process, the court may, at the request of any of 


EP.S., c. 143,.$ 15. 4 Bennett v. Russell,2 Allen 537 
2 Paine v. Hapgood, 13 Pick. 152 (1861). 
(1832). 5 Thomas v. Leach, 2 Mass.152 (1806). 


SPO S., C.143,'$ 15; 6 Paine v. Stone, 10 Pick. 75 (1830). 
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the sureties, continue or postpone the action so long 
as may be necessary to summon or bring in the prin- 
cipal! The sureties may take out a writ, in such 
form as the court may prescribe, to arrest the princi- 
pal or to attach his goods or estate, and to summon 
him to appear and answer as defendant in the origi- 
nal action. If, after being served with such process 
fourteen days at least before the time appointed for 
him to appear and answer to the suit, he neglects so 
to do, and if judgment is for the plaintiff, such judg- 
ment must be rendered against the principal obligor 
with the other defendants in the same manner as if 
he had been originally a party to the suit. An at- 
tachment or bail on such process is liable to respond 
to the judgment in like manner as if made or taken 
in the original suit.? 

Execution. When it appears that the condition of 
the bond of an administrator has been broken, the 
court upon a hearing in equity must award execution 
in the name of the plaintiff as follows :—F%rst, If the 
action is brought for the benefit of a creditor, execu- 
tion must be awarded for the use of the creditor for 
the amount due to him upon the judgment that he 
has recovered, or upon the decree of distribution in 
his favor. Second, If the action is brought for the 
benefit of a person who is next of kin, execution 
must be awarded for the use of such person for the 
amount due to him according to the decree of the 
probate court. TZhird, If the action is brought fora 
breach of the condition in not accounting for the es- 
tate as required by law, execution must be awarded, 


P.S., c. 143, § 16. aPiSa/¢, 140, 027. 
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without expressing that it is for the use of any per- 
son, for the full value of all the estate of the de- 
ceased that has come to the hands of the administra- 
tor, and for which he does not satisfactorily account, 
and for all damages occasioned by his neglect or 
maladministration. Fourth, If the action is brought 
for any other breach of the condition of the bond, 
execution must be awarded for such amount and for 
the use of such person or persons, or without express- 
ing it to be for the use of any particular person, as 
the court may deem proper. %fth, If there are two 
or more persons for whose use execution is to be 
awarded, a separate execution must be issued for the 
sum due to each of them. Sizth, The execution must 
include the costs of suit, as well as the debt or dam- 
ages; and if there is more than one execution, the 
costs shall be equally divided between them.! 

When an execution awarded under the preceding 
paragraph is expressed to be for the use of a particu- 
lar person, such person must be considered as the 
judgment creditor, and may cause the execution to be 
levied in his name and for his benefit, as if the action 
had been brought and the judgment recovered in his 
name.? 

When such an execution is awarded without ex- 
pressing it to be for the use of any particular person, 
all money received thereon must be paid to the co- 
administrator, if there is any, or to the person who is 
then the rightful administrator, and it is assets in his 
hands to be administered according to law.? 

If, after execution has once been awarded in a suit 


IP, S., c. 143, § 20. 3P.S., c. 143, § 22. 
2P.S., c. 143, § 21. 
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upon a bond, the administrator commits a new breach 
of the condition of the bond, or if a creditor, next of 
kin, or other person interested in the estate, has a 
claim for further damages on account of any neglect 
or maladministration of the administrator, a writ of 
scire facias on the original judgment may be sued out 
in like manner as is provided for the commencement 
of the original suit ; and the court will thereupon pro- 
ceed to award a new execution in like manner as 
might have been done in the original suit.! 

The court may leave the question of the amount 
of the execution to be awarded to a jury.? 


New Bond. 


When the sureties or the penal sum in a probate 
bond are insufficient, the supreme judicial court or 
the probate court may, after notice to the principal in 
such bond, require a new bond with such surety or 
sureties and in such penal sum as the court directs.® 

The petition to the court that an administrator be 
required to furnish a new bond is in the following 
form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Jones of Salem, in the county of 
Essex, that he is an heir at law [or, a creditor; ete.] of Thomas 
Smith, late of Salem, in the county of Essex, merchant, de- 
ceased, and is interested in the estate of the said deceased; 
that at a probate court held at Salem, on the first day of Sep- 
tember, A. D. 1896, John Smith, of said Salem, was duly ap- 
pointed administrator of thé estate of said deceased, and gave 


1P.§., c. 143, § 23. UPS 4 Godan, o; 
Defriez v.Coffin, 155 Mass, 203 (1892). 


ADMINISTRATION ON INTESTATE ESTATES. 105 


bond in the sum of five thousand dollars, with Samuel Adams 
of said Salem, and Henry Wasson of Danvers, in said county of 
Essex, as sureties, for the faithful discharge of his trust; that 
said estate is not fully administered; that said sureties are not 
sufficient to ensure the faithful discharge of said trust; the 
said Henry Wasson having removed from the commonwealth [or, 
become insolvent; or, the said administrator having received ten 
thousand dollars as assets of the estate; ete.]. 

Wherefore he prays that said John Smith may be required to 
give anew bond with such sureties and in such sum as the 
court may direct. 

Dated this second day of January, A. D. 1897. 

John Jones. 


Personal service of the citation on this petition 
upon the administrator will be ordered by the court. 
The decree ordering a new bond is as follows :— 
Essex, Ss. 

Ata Probate Court holden at Salem, in and for said county 
of Essex, on the twentieth day of January, in the year of our 
Lord one thousand eight hundred and ninety-seven. 

On the petition of John Jones, praying that John Smith, ad- 
ministrator of the estate of Thomas Smith, late of Salem, in 
said county of Hssex, merchant, deceased, may be ordered to 
furnish a new bond with sufficient sureties. 

Said John Smith having had due notice thereof, and it appear- 
ing reasonable and proper that the prayer of said petition be 
granted, 

It is decreed that said John Smith file a new bond, with suffi- 
cient sureties, in the sum of five thousand [or, fifteen thousand; 
etc. | dollars, on or before the first day of February, A. D, 1897. 

Charles N. Adams, Judge of Probate Court. 


Release of Sureties on Bond. 


A surety on a probate bond may, upon his 
petition to the supreme judicial court or probate 
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court, be discharged from all further responsibility, 
if the court, after due notice to all persons inter- 
ested, deems such discharge reasonable and proper ; 
and the principal must thereupon give a new bond, 
with such surety or sureties! and within such time 
as the court may order, or be removed from the trust.’ 

In case of the marriage of a woman who is an ad- 
ministratrix, her sureties have the right, on petition 
to the probate court in which her bond is filed, to be 
released from any further liability on such bond, be- 
yond accounting for and paying over the money-and 
property already in her hands by virtue of said trust ; 
and in case her sureties are so released she must be 
required to furnish a new bond to the satisfaction of 
said court, or be discharged from the trust.® 

When a surety is released by the court, his liability 
continues until the new bond is approved by the 
court.4 

The following is the form of such a petition :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Andrews of Boxford, in the 
county of Essex, that by a decree of said court, dated the sec- 
ond day of June, A. D. 1891, Jane Ames of Danvers, in the 
county of Essex, was appointed administratrix of the estate of 
Henry Mondy, late of said Danvers, deceased, and gave bond for 
the faithful discharge of said trust; that your petitioner is one 
of the sureties on said bond; that the other surety on said bond 
is George Tappan of Danvers, in said county of Essex, that the 
estate of said deceased is not yet fully administered; and your 
petitioner is unwilling to remain longer liable as surety on said 


LP, S., c. 143, § 6. 8P.S., c. 143, § 9. 
2P.S., c. 143, § 7. 4P. S., c. 143, § 8. 
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bond, for the reason that said Jane Ames has married since said 
date of appointment; and that she is now the wife of Thomas An- 
derson. 

Wherefore your petitioner prays that he may be discharged 
from all further responsibility as such surety, and that said 
Jane Anderson may be ordered to furnish a new bond. 

Dated this tenth day of October, A. D. 1892. 

John Andrews. 

All parties interested may assent to this petition in 
the following form :— 

The undersigned, being all the persons interested in the 
foregoing petition, request that the prayer thereof be granted 
without further notice. 

If they do not assent they must be cited; and the 
administrator and co-surety must be given personal 
notice of the petition, etc., fourteen days before the 
return day; and all other parties are cited by publica- 
tion in a newspaper once each week for three succes- 
sive weeks. 

The decree will be, “that said Jane Anderson on 
or before the fifteenth day of November, A. D. 1892, 
file in said court a new bond with sufficient sureties 
in the sum of five thousand dollars, for the faithful 
discharge of said trust, and that said John Andrews 
be discharged from all further responsibility as such 
surety from and after the date of the approval of said 
new bond.” 


APPOINTMENT OF AGENT. 


When a person, who resides in another state, or 
who has removed to another state thereafter, has been 
appointed in this commonwealth administrator of the 
estate of a deceased person resident herein,"he must, 
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before letters of administration are issued to him,! 
appoint an agent resident here to receive service of 
process against him and the estate.” 

If such agent dies or removes from the common- 
wealth before the final settlement of the estate 
another one must be appointed.® 

The powers of such agent cannot be revoked 
until another like agent has been appointed in his. 
place.4 

Neglect or refusal on the part of an administrator 
to appoint an agent, or a new agent, may be deemed 
good cause for his removal.? 

The appointment, and the acceptance thereof by 
the agent, is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. ~ 


Essex, ss. PROBATE COURT. 


Know all men, that I, Andrew Eaton, of Portland, in the 
State of Maine, appointed by said court administrator of the 
estate [or, de bonis non] of Thomas Brown, late of Boxford, in 
said county of Essex, farmer, deceased, under and in compli- 
ance with the provisions of the statutes of said Common- 
wealth, do hereby appoint John Andrews of Boaford, in the 
county of Essex, and Commonwealth aforesaid, as my agent, 
and I do hereby stipulate and agree that the service of any 
legal process against me as such administrator, if made on said 
agent, shall be of the same legal effect as if made on me per- 
sonally within said Commonwealth. 

In witness whereof, I have hereunto set my hand and sealk 


1 St. 1893, ¢. 118. 4P,S., c. 132, § 11. 
2P.S., c. 132, $§ 8,9. 5P.S., c. 132, § 12. 
3P. §., c. 132, § 10. 
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this seventh day of April, inthe year of our Lord one thousand 
eight hundred and ninety-siza. 


Signed, sealed and delivered, 
in presence of 


John Jones. Andrew Eaton. 


I, the above-named John Andrews, hereby accept the above 
appointment. John Andrews, 
[Address] Boxford, Mass. 


This must be filed in the registry of probate. 


NOTICE OF APPOINTMENT. 


After the approval of the bond, there is issued to 
the administrator a letter of administration, which is 
his commission to act in the settlement of the estate. 
He must within three months thereafter give notice 
of his appointment by posting notices thereof in two 
or more public places in the city or town in which 
the deceased last dwelt.1. The following is the re- 
quired form of such notice :— 


Notice is hereby given that the subscriber [or, -s] has [or, have] 
been duly appointed administrator [or, -rix] of the estate of 
Thomas Smith, late of Salem, in the county of Essex, merchant 
{or, widow, or, singlewoman], deceased, intestate, and has [or, 
have| taken upon himself [or, herself; or, themselves] that trust 
by giving bond*, as the law directs. 

All persons having demands upon the estate of said deceased 
are required to exhibit the same, and all persons indebted to 
said estate are called upon to make payment to the subscriber 
{or, to said agent]. 

(Address) 11 Essex Street, John Smith, Adm. 

Salem, Mass., Dec. 10, 1892. 


IP. S., ¢. 182, §1. This is also administrators de bonis non. 
true in cases of appointment of 
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If the administrator lives without the common 
wealth, and an agent has been appointed, insert in 
the notice at the asterisk (*) the words, “and ap- 
pointing Judas Allen of Salem, in satd county of Essex, 
his agent.” 

If the deceased was a man of extensive business 
interests, and it is probable that the fact of the ap- 
pointment would not, by the posted notices alone, 
become known to the people in other places with 
whom he transacted business, a like notice should be 
published in some newspaper. In all cases the order 
of notice contained in the administrator’s letter of 
appointment must be followed, as the court has power 
and may direct even a different way of giving notice. 
The statute is as follows :— 

Every administrator shall, within three months 
after giving bond for the discharge of his trust, cause’ 
notice of his appointment to be posted in two or 
more public places in the city or town in which the 
deceased last dwelt; or he may be required by the 
probate court to give notice by publication in some 
newspaper, or in such other manner as the court, 
taking into consideration the business of the 
deceased and the circumstances of his estate, may 
direct.? 

If by accident or mistake the notice of the appoint- 
ment was not duly given within three months from 
the date of appointment, or, if the evidence that it 
was given fails to be duly perpetuated, the court will 
issue a decree ordering such notice anew,? upon a pe- 
tition in the following form :— 


1P, §., ¢. 132, § 1. 2P. S., c. 132, § 3. 
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To the Honorable the Judge of the Probate Court in and for 
the county of Essex: 

Respectfully represents John Smith, administrator of the estate 
of Thomas Smith, late of Salem, in said county of Essex, de- 
ceased, intestate, that on the tenth day of January, A. D. 1896, 
he gave bond for the faithful discharge of his said trust, and 
that by accident and mistake the notice of his appointment 
was not given within three months from said date: wherefore 
he prays that he may be ordered to give said notice within such 
further time as the court may order. 

Dated this twentieth day of April, A. D. 1897. 

John Smith. 


If no notice of appointment was given at first, the 
statute of limitations begins to run at the date of the 
second order of notice.! 


Proof that the Notice was Cfiven. 


The fact of posting notice of appointment may be 
proved orally? or otherwise.* 

In order to prove that such a notice was published 
in a newspaper, pursuant to the order of the court, it 
is sufficient to produce the newspaper itself containing 
such notice, without showing the newspaper to be 
genuine, provided there is no evidence to impeach its 
genuineness.* 

The facts, that the probate court issued an order 
requiring an administrator to give notice of his ap- 
pointment by advertising in a newspaper and by post- 
ing up notifications, and that he advertised in the 
newspaper, are not competent evidence for a jury to 
presume that he posted up notifications. 


TV St ors sya Ba 3 Estes v. Wilkes, adm’r, 16 Gray 
2 Green v. Gill, ex’r, 8 Mass. 111 363 (1860). 
(1811); Henry v. Estey, adm’r, 13 4 Hudson v. Hulbert, 15 Pick. 423 
Gray 336 (1859). (1834), 
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Immediately after the notice ordered is fully given 
an affidavit of the fact should be made by the admin- 
istrator or by some one who knows the fact, and in 
form acting for him, and filed in the probate court, 
together with a copy of the notice. Such affidavit 
and copy being filed and recorded in the registry of 
probate is admissible as evidence of the time, place 
and manner in which the notice was given.! 

The following is the form of the affidavit of having 


given such notice :— 


I, John Smith (or, I, Andrew Jones, employed by John Smith to 
give such notice), do testify and say that I gave notice of my (or, 
his) appointment to and acceptance of the trust of adminis- 
trator of the estate of Thomas Smith, late of Salem, in the 
county of Essex, farmer, deceased, within three months from 
the first day cf March, A. D. 1897, the time of said appoint- 
ment, by causing notifications thereof to be posted in publie, 
places in said Salem, on the third day of March, A. D. 1897 [by? 
publishing a notification thereof once in each week for three 
successive weeks, in the Salem Gazette, a newspaper published 
in said Salem, commencing on the fourth day of March, A. D. 
1897], and the following is a true copy thereof, viz.: 

Notice is hereby given that the subscriber has been duly ap- 
pointed administrator of the estate of Thomas Smith, late of 
Salem, in the county of Essex, farmer, deceased, intestate, and 
has taken upon himself that trust by giving bond, as the law 
directs. All persons having demands upon the estate of said 
deceased are required to exhibit the same; and all persons in- 
debted to said estate are called upon to make payment to the 
subscriber. 


(Address) 11 Essex Street, 

Salem, Mass., March 2, 1897. John Smith, Adm. 
John Smith, Adm. 

1P.S., c. 132, § 2, amended by St. such publication was ordered and 


1888, c. 148, § 1, and St. 1888, c. 380. made. If not, erase it. 
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Essex, ss. April 16, A. D. 1897. Personally appeared John 
Smith and made oath that the foregoing affidavit by him sub- 
scribed is true. 


Before me, Andrew Quinn, Justice of the Peace. 


Though this affidavit may be filed at any time in 
the probate court, it should be filed immediately after 
the notice is given, as titles to real estate depend 
upon it, and delays often cause annoyance and loss 
of evidence. 

In cases when administrators, or the persons em- 
ployed by them to give notice of appointment, or no- 
tice of sale of real estate, have failed to file in the 
probate court an affidavit of such notice, and such affi- 
davit cannot be obtained, the probate court may, upon 
petition of any person interested in real estate the 
title to which may be affected thereby, setting forth 
the particular failure complained of and averring that 
the affidavit cannot now be obtained, order notice by 
publication to creditors of, and others interested in, 
the estate in the settlement of which the failure com- 
plained of occurred.! 

Upon return of such notice and after hearing, if 
the court is satisfied that notice was in fact given, it 
may make a decree to that effect.” 


RESIGNATION AND REMOVAL OF ADMINISTRATORS. 


Resignation. 


If, after his appointment and qualification, an ad- 
ministrator wishes to resign he has that liberty, pro- 
viding that it appears to the court to be proper to 


1St. 1889, c. 315, § 1. 2St. 1889, c. 315, § 2. 
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allow him to do so.!. The following is the conven-: 

tional form of such resignation :— 

To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, that it is inconvenient for 
him any longer to serve as administrator of the estate of Thomas 
Smith, late of Salem, in said county of Essex, deceased. He 
therefore respectfully resigns said trust, and asks to have his 
resignation accepted. 

Dated this eleventh day of March, A. D. 1893. 

John Smith. 


The court will thereupon make an order that the 
resignation be accepted, or, not accepted. 


Removal. 


Death may cause the termination of the execution 

of an administrator’s duty in the settlement of an 
estate; or, he may be removed by the court at any 
time for cause, as for disobedience to lawful orders of 
the court, or, when he becomes insane, or evidently 
unsuitable or incapable of discharging the trust.? 
* An administrator will not be removed, as evidently 
unsuitable for the discharge of his trust, simply on 
proof that he was unsuitable at the time of his ap- 
pointment, and without proof that he continues to be 
so. But he may be removed as evidently unsuitable 
for the discharge of his trust at the time when the 
petition for his removal is heard, although the same 
facts which render him unsuitable existed at the time 
of his appointment.? 


IP, S., c. 132, § 16. 3’ Drake v. Green, 10 Allen 124 (1865). 
2P.S., c. 132, § 14. 
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It is no cause for the removal of an administrator 
that he declines to inventory, or commence proceed- 
ings to recover (for the benefit of the heirs), certain 
real estate formerly belonging to the deceased, but 
which had been set off on execution against him in 
his lifetime, issued upon a judgment alleged by the 
heirs to have been recovered by the fraud of the plain- 
tiff therein.! 

But if creditors of an insolvent estate request the 
administrator to inventory real estate fraudulently 
conveyed by the intestate, offering to indemnify hin, 
his refusal to do so is good cause for removal.” 

A creditor of an insolvent deceased person, who. 
has not proved his claim before the commissioners, 
may bring a petition for the removal of the adminis- 
trator on the ground of embezzlement.® 

The following is the form of the petition for the 
removal of an administrator :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Henry Mason of Essex, in the county of 
Essex, that he is an heir at law [or, a creditor ; etc.] of Thomas 
Walters, of Methwen, in said county of Hssex, farmer, deceased, 
and is interested in the estate of said Thomas Walters; that by 
a decree of said court, dated the nineteenth day of November, 
A. D. 1890, Warren Emerson of Groveland, in the county of 
Essex, was appointed administrator of the estate of said Thomas 
Walters, and letters of administration were issued to him: 

That said Warren Emerson has not taken an inventory of said 
estate [or, has taken no steps to collect claims due to the estate ; 


1Richards v. Sweetland, 6 Cush. (1828). See P.S., c. 134, § 2. 
324 (1850). 3 Brackett vy. Williams, 110 Mass. 
2 Andrews v. Tucker, 7 Pick. 250 549 (1872). 
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or, has done nothing in the settlement of said estate; etc.], and 
is evidently unsuitable for the discharge of said trust. 
Wherefore your petitioner prays that said Warren Emerson 
may be removed from his said office and trust. 
Dated this first day of March, A. D. 1892. 
Henry Mason. 


Notice of this petition is given to the administrator 
by serving him with a copy thereof and a copy of 
the order of notice of the court thereon a certain 
number of days fixed by the court prior to the return 
day named therein. A return of such service must 
be made to the court. 

The decree of the court granting the petition is in 
the following form :— 


COMMONWEALTH OF MASSACHUSETTS. | 


Essex, ss. 

At a Probate Court holden at Salem, in and for said county of 
Essex, on the tenth day of March, in the year of our Lord one 
thousand eight hundred and ninety-two. 

On the petition of Henry Mason, praying that Warren Emer- 
son may be removed from his office and trust as administrator 
of the estate of Thomas Walters, late of Methuen, in said county 
of Essex, farmer, deceased. 

It appearing that due notice has been given to said Warren 
Emerson, according to the order of court; that the allegations 
set forth in said petition are true, and that said Warren Emer- 
son is therefore evidently unsuitable for the faithful discharge 
of said trust: 

It is decreed that said Warren Emerson be, and he is hereby 
removed from his said office and trust of administrator of said 
estate. 

John J. Trask, Judge of Probate Court. 
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INVENTORY. 


An administrator is not bound to return an inven- 
tory until some property of the estate comes into his 
hands; and then a reasonable time thereafter is al- 
lowed him in which to do so.” 

He is obliged to return only one inventory.’ If 
property subsequently comes into his hands he must 
account for it in the settlement of the estate, but need 
not inventory it.® 

Ancillary administrators, as well as administrators 
generally, must return an inventory of the assets of 
the estate that are within this commonwealth.’ 

As a matter of course, the register of probate issues 
a warrant to one or three men to appraise the estate 
of the deceased at the time the letter of appointment 
is issued. Appraisers must be suitable and disinter- 
ested in the estate.2 They cannot be heirs or sureties 
on the bond of the administrator. Three appraisers 
are ordinarily appointed, but if the estate is small the 
court or the register, may, whenever in their opinion 
the nature of the estate makes it advisable, appoint 
only one. The names of the appraisers are ordina- 
rily suggested to the judge or register by the adminis- 
trator, the administrator bond blanks in present use 
having a space for that purpose upon their backs. 

Appraisers for such a purpose may be appointed by 
a disinterested justice of the peace, but if so appointed 
they have no authority to appraise any estate without 
the county in which the justice resides.’ 


1 Walker v. Hall, 1 Pick. 20 (1822). 4 Dawes v. Boylston, 9 Mass. 337 
2 Forbes v. McHugh, 152 Mass. 412 (1812). 
(1890). BPP. S,.0e 152,. 90. 


8 Hooker v. Bancroft, 4 Pick. 50 8 St. 1897, c. 147. 
(1826). (Deer fe bakes NPs By 
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The order of the justice of the peace appointing 
such appraisers must be substantially in the follow- 
ing form :—! | | 


Essex, ss. To Amos Waters, John Stone and Morrison Arthur, 
all of Amesbury, in said county. You are hereby appointed to 
appraise on oath the estate and effects of Thomas Smith, late of 
said Amesbury, deceased, which may be in said county. When 
you have performed that service, you will deliver this order 
and your doings in pursuance thereof to John Smith, adminis- 
trator of said deceased, that he may return the same to the pro- 
bate court for the county of Essex. 

Given under my hand this second day of April, in the year 
1897, James Ames, Justice.of the Peace. 


Before entering upon their duties, all appraisers 
must be sworn to the faithful discharge thereof. 
The certificate of the oath should be attached to the 
warrant of appraisal, and be in form as follows :-— 


Essex, ss. April 3, A. D. 1897. Then? the above named ap- 
praisers personally appeared and made oath that they would 
faithfully and impartially discharge the trust reposed in them 
by the foregoing order. Before me, 

James Ames, Justice of the Peace.* 


Mortgages of real estate,* pecuniary legacies,° an- 
nually planted crops ready to be gathered at the time 
of the decease of the intestate,® the right of property 


Sic eR Chel BWA a IS fe rate certificates. 

2 If the certificate is not under the 4 Smith v. Dyer,16 Mass. 21 (1819); 
order giving the names of the ap- Taft v. Stevens, 3 Gray 504 (1855); 
praisers insert their names here, in- Steel v. Steel, 4 Allen 417 (1862). 
Stead of the words, ‘the above 5 Osgood v. Foster, 5 Allen 560 
named appraisers.’’ (1863). 

81f the appraisers are sworn by 6 Penhallow v. Dwight, 7 Mass. 34 
different justices make out sepa- (1810). 
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which the deceased had in a trade secret of his own 
invention,! debts due to the deceased,? etc., are to be 
inventoried. If there is any specific personal prop- 
erty in the hands of the deceased, belonging to others 
which he holds in trust, or otherwise, and it can be 
clearly distinguished from the property of the de- 
ceased, it should not be inventoried; but if such 
property is not distinguishable from the mass of the 
testator’s own property, the party owning it must 
come in as a general creditor of the estate, and the 
property itself is assets of the estate and is to be in- 
ventoried.? Property that can be recovered by an ad- 
ministrator, although the deceased could not do so, as 
property conveyed in fraud of creditors, should also 
be inventoried.! 

It is the duty of the administrator to show, or 
cause to be shown to the appraisers the property of 
the estate. When appointed by the probate court, 
the appraisers must appraise all the property of the 
deceased within the commonwealth, but they have 
no authority to appraise property, either real or per- 
sonal, that is without the state at the time of the 
death of the intestate.© When appointed by a justice 
of the peace, they cannot appraise any property 
without the county in which. the justice appointing 
them resides. ‘The fair market value at the time of 


1 Peabody v. Norfolk, 98 Mass. 452 
(1868). 

2 Hooker v. Olmstead, 6 Pick. 481 
(1828); Leland v. Felton, 1 Allen 531 
(1861). 

8 See Johnson v. Ames, 11 Pick. 181 
(18381). 

4 Martin v. Root, 17 Mass. 
(1821); Gibbens v. Peeler, 8 Pick. 2! 


(1829); Holland v. Cruft, 20 Pick. 321 
(1838); Wall v. Provident Institution 


jor Savings, 6 Allen 320 (1863). 


5 Austin v. Gage, 9 Mass. 395 (1812); 
Hooker v. Olmstead, 6 Pick. 481 (1828) ; 
Wheelock v. Pierce, 6 Cush. 288 (1850) ; 
Morrill v. Morrill, 1 Allen 132 (1861); 
Richardson v. N. Y. Central R. R., 
98 Mass. 85 (1867). 
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appraisal to the best of the judgment of the ap- 
praisers is what is required. Savings bank deposits 
should have the interest added to the time of ap- 
praisal; and property, either real or personal, en- 
cumbered by mortgage or otherwise, should be ap- 
praised at its entire value, deducting therefrom the 
amount of the encumbrance to the time of the ap- 
praisal, and returning in the inventory the amount of 
the balance, or equity, only, all the facts being given. 

As to detail in taking an inventory, much depends 
upon what is intended to be done with the property. 
If it is to be sold at auction to pay debts, etc., the ap- 
praisal may be somewhat generalized or lumped. If 
the heirs intend to divide the property among them- 
selves according to the inventory it should be made 
in detail. All lots of real estate, however, with the 
buildings thereon, if attached to the soil, should be 
appraised separately. Savings bank deposits should 
also be appraised separately, giving the name of the 
bank and the number of the book. Certificates of 
stock should also be separate, the number of shares 
and the number of the certificate being stated. 
Household furniture can be more or less general- 
ized, any articles of special market value being ap- 
praised separately. Libraries ought to be appraised 
as a whole, and not book by book. If the deceased 
was a manufacturer, his business may be valued in 
one item; or it may be divided into machinery, mate- 
rials, and manufactured goods on hand. If he 
was a partner in a firm his interest may be appraised 
in the aggregate. As to farm stock, cows may be 
lumped, giving the number of them and their aggre- 
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gate value. So with oxen, sheep, horses, etc. Farm 
machinery ought to be appraised separately, machine 
by machine ; but small farming implements should be 
lumped. Hay should be taken ina lump. So with 
the different kinds of grains. The different kinds of 
fruit and vegetables should be kept separate. Debts 
due to the estate, if of considerable size, should be 
inventoried separately, giving the name of the debtor 
and the nature and amount of the debt. Book 
accounts and small debts should be stated in a lump. 

The inventory should always be made in two 
classes, one of personal property, and the other of 
real estate. 

After the appraisal is taken a return must be made 
thereon by the appraisers in the following form :— 


Pursuant to the foregoing order to us directed, we have ap- 
praised said estate as follows, to wit: 
Amount of Personal Estate, as per schedule exhibited, $2,000.00 
Amount of Real Estate, as per schedule exhibited, $21,000.00 
Amos Waters, ) 
John Stone. Appraisers. 
Morrison Arthur, J 


The appraisers must then give the inventory thus 
completed to the administrator of the estate. The 
administrator must then make oath to the correctness 
and completeness of the inventory so far as he knows, 
and the certificate of such oath, in the following 
form, should be attached to the inventory :— 


Essex, ss. April 5, A. D. 1897. Then personally appeared 
John Smith, administrator of the estate of said deceased, and 
made oath that the foregoing is a true and perfect inventory of 
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all the estate of said deceased,! that has come to his possession 
or knowledge. Before me, 
Amos Lamprey, Justice of the Peace. 


The administrator must file the inventory in the 
probate office within three months from the date of 
his appointment.2, The appraisers must be paid by 
the administrator, who will be reimbursed from the 
estate when he settles his account. They are to have 
a just and reasonable compensation for their services, 
and the court may fix the amount.? If any doubt 
exists as to how much should be paid to appraisers 
the administrator should get the advice of the judge 
of the probate court before paying. - 

If the administrator fails or refuses to file an in- 
ventory of the estate within three months, upon the 
petition of any party interested in the estate, the 
court will compel the rendering thereof. The form 
of the petition, for this purpose, is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Henry Peabody of Andover, in the 
county of Essex, that bya decree of said court, made on the 
Jjirst day of February, A. D. 1897, John Smith of Salem, in the 
county of Essex, was appointed administrator of the estate of 
Thomas Smith, late of said Salem, merchant, deceased, and gave 
bond for the due performance of said trust, and that he has 
neglected to file an inventory as required by law and the con- 
dition of his bond. 

Your petitioner further represents that he is a party inter- 
ested in the due administration of said estate. 

1If the appraisers were appointed 2 Pr ey Colors Nios 


by a justice of the peace, add here 3 St. 1886, c. 135. 
the words, ‘‘ within said county.” 
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Wherefore he prays that the said John Smith may be ordered 
to render to the court an inventory of said estate and an ac- 
count of his administration thereef. 

Dated this tenth day of May, A. D. 1897. 

Henry Peabody. 


The court will issue an order to the administrator, 
upon the receipt of such application, requiring him to 
render the inventory before a certain day named 
therein, or show cause for his failure to do so. This 
order is served! by giving the administrator in hand 
a copy of the same attested by the register. The 
return! on this order is in the following form :— 


I have served the foregoing order on the above-named John 
Smith by giving him in hand an attested copy thereof. 
Henry Peabody. 


The return must be sworn to, and a certificate of 
such oath in the following form appended :— 

Essex, ss. May 11, A. D. 1897. Personally appeared Henry 
Peabody, and made oath to the truth of the above return by 


him subscribed. Before me, 
Rufus Choate, Justice of the Peace. 


If the administrator refuses to obey the order of 
the court, or, if, after hearing, he fails to render an 
inventory, suit may be brought on his bond, and he 
may be removed from office. 

If, after the inventory is duly taken and filed in 
the probate office, other property comes to the knowl- 
edge of the administrator, an additional inventory 
may be made, proceeding as at first. If the new 
property is money or its equivalent, the value of 
which is principally a matter of calculation, the bet- 


1 Any person can serve this order, and make the return. 
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ter way is to add it to the credit of the estate in his 
account when it is rendered to the court. 


COLLECTION OF ASSETS, ETC. 


The administrator must immediately proceed to 
discover and recover the assets of the estate ; and to 
pay the preferred claims against the estate if the as- 
sets appear to be sufficient therefor. He need not 
pay ordinary claims until he has had time to learn 
the condition of the estate and the amount of the 
claims against it, as no suit can be brought against 
him on such claims until a year from the date of the 
approval of his official bond. The year’s time is 
given by the law that the administrator may have am- 
ple time to learn whether or not the estate is insolvent. 

If any one, even the administrator himself, is sus- 
pected of having fraudulently received, concealed, em- 
bezzled or conveyed away any estate, real or personal, 
of the deceased, upon complaint made to the probate 
court by the administrator or heir, creditor or other 
person interested in the estate, the court may cite 
such suspected person to appear and be examined un- 
der oath upon the matter of the complaint. If the 
person so cited refuses to appear and to submit to 
examination, or to answer such interrogatories as 
may be lawfully propounded to him, the court may 
commit him to jail, there to remain in close custody, 
until he submits to the order of the court. The in- 
terrogatories and answers must be in writing, signed 
by the party examined, and filed in the court! In 
such a case as this the complaint is in the following 
form :— 

1P, S., c. 133, § 1. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Jane Simons of Carlisle, in the County of Middlesex, on oath 
complains that she has good cause to suspect, and does sus- 
pect, that John Smith of Salem, in the County of Essex, has 
fraudulently received, concealed, embezzled and conveyed away 
certain articles of personal property belonging to the estate of 
Thomas Smith, late of Salem, in the County of Essex, merchant, 
deceased, to wit: one thousand dollars in cash [or, the library of 
the deceased; or, the horses of the deceased; etc.]. That your 
complainantis an heir [or, a creditor; etc.] of said deceased,! and 
is interested in said estate. 

Wherefore she prays that said John Smith may be cited to 
appear before said Court, to be examined upon oath upon the 
matter of this complaint, and that such further proceedings 
may be had in the premises as the law requires. 

Dated this first day of May, A.D. 1897. 


Jane Simons. 


The complaint must be sworn to, and a certificate 
of the oath, in the following form, appended :— 


Essex, ss. May 3, A. D. 1897. 
Then personally appeared Jane Simons, and made oath that 
the above complaint, by her subscribed, is true. 
Before me, Daniel Noyes, Justice of the Peace. 


The person suspected is cited by giving him a copy 
of the complaint and of the citation, both copies be- 
ing attested by the register a certain specified number 
of days before the return day named therein. This 
citation may be served by any person; and any per- 
son having actual knowledge of the service may 


1If the complainant describes him- the words ‘‘ administrator and ” are 
self as ‘administrator and credi- material and cannot be rejected as 
tor,’ and it appears that he is not surplusage. Arnold v. Sabin, 4 
entitled to act as administrator, Cush. 46 (1849). 


126 PRACTICE IN THE PROBATE COURT. 


make the required return, which is in the following 
form :— 


I have served the foregoing citation as therein required. 
Amos Hanson. 


This return must be sworn to, and a certificate 
of the oath, in the following form, appended :— 


Essex, ss. May 3, A. D. 1897. Personally appeared Amos 
Hanson, and made oath to the truth of the above return by 


him subscribed. Before me, 
Daniel Noyes, Justice of the Peace. 


So far as it relates to embezzlement or concealment 
of property of the estate by the administrator, the 
matter can be examined into when the matter of al- 
lowance of his account comes up in court.! 

The remedy of a suit upon the official bond of the 
administrator can sometimes be resorted to.1 

A judge of probate has authority to examine an 
administrator upon oath touching any obligation due 
from the administrator himself to the estate.” 

An administrator may not only be examined, but 
evidence may be offered to disprove his answers.? 

Resort must not be had to equity or a common law 
court in a case of this kind. The jurisdiction of the: 
probate court is ample.* 

To give the probate court jurisdiction under such 
a complaint, the estate must be in course of settle- 
ment in it, and not while an appeal from the 


1 Selectmen of Boston, v. Boylston, 3 Higbee et al., v. Bacon, adm’r, 
4 Mass. 318 (1808). 8 Pick. 484 (1829). 
2 Higbee et al., v. Bacon, adm’r, + Wilson v. Leishman et ali., 12 


7 Pick. 14 (1828). Met. 316 (1847). 
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appointment of an administrator is pending in the 
supreme court.! 

A party thus complained of may have the assist- 
ance of legal counsel.? 


Neglect to Collect Assets. 


If an administrator unreasonably delays to raise 
money by collecting the debts and effects of the de- 
ceased, or by selling the real estate if necessary, or if 
he neglects to use in the payment of debts what 
money he has in his hands, and in consequence of 
such delay or neglect the estate of the deceased is 
taken on execution by the creditors, such delay or 
neglect is deemed to be unfaithful administration, 
and the administrator is liable in an action on his 
bond for all damages occasioned thereby.? 


Debts Due from Heirs. 


A debt due from an heir to an estate may be set off 
against and deducted from such heir’s distributive 
share; and on request the probate court must hear 
the parties and determine the validity and amount of 
such debt, and may make all decrees and orders that 
may be necessary or proper to carry such set-off or 
deduction into effect.4 


Enforcing Delivery of Property by Administrators. 


When an administrator resigns his trust and neg- 
lects or refuses to deliver to his successor all the 
property held by him under his trust, the probate 

1 Arnold v. Sabin, 4 Cush. 46 (1849). °P.S., ¢. 133, § 2. 


2 Martin v. Clapp, 99 Mass. 470 +#P.S., c. 136, §§ 22, 23. 
(1868). 
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court may, upon the application of such successor or 
of any person beneficially interested, order such de- 
livery to be made, and it has like powers for enforcing 
such order as are given to such courts by P. S., ¢. 
156, § 15, for enforcing the delivery of property by 
an administrator who has been removed. 


PAYMENT OF DEBTS. 


Suits of general creditors against an administrator 
cannot be brought within one year after the date of 
the approval of the bond of the administrator, nor 
after two years from the date of such approval,” ex- 
cept when new assets are received after the two 
years have elapsed,®? and unless they are brought, 
after the estate has been represented insolvent, for 
the purpose of ascertaining a contested claim.? Suits 
may be brought within one year for preferred claims.* 

Creditors should present their claims to the admin- 
istrator within one year after the bond is approved, 
as after that time and before notice of such claims the 
administrator may proceed to pay in full the debts 
known to him, and be protected, though the estate is 
actually insolvent, and would have been so repre- 
sented by him if he had had knowledge of such 
claims before he had paid any general debts. If he 
so pays away the whole of the estate, he is not re- 
quired to represent the estate insolvent, but will be 
discharged, in case suit is brought, by proving such 
payments.° 

LP. S., ¢. 156, § 31. 4P.S., c. 136, § 1. 
2P.S., c. 136, §§ 1,9. 5P.S., €. 136, § 2. 


3P.S., c. 1386, § 11, which see; and, OFA aC aloOs Sis 
also, § 18. 
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If, after paying all debts known to the administra- 
tor after the year has elapsed, there is a balance re- 
maining in his hands, but it is insufficient to pay in 
full a claim of which he afterwards has notice, he is 
liable only for such balance. If there are two or 
more such demands exhibited, which together exceed 
the amount of assets remaining in his hands, he may 
represent the estate insolvent, and must, pursuant to 
such decree as the court may make in that behalf, 
divide and pay over what remains in his hands among 
such creditors as prove their debts under the commis- 
sion of insolvency ; but the creditors who have been 
previously paid are not liable to refund any part of 
the amount received by them.! 

If it appears, upon the settlement of the account 
of an administrator, that the whole estate and effects 
which have come to his hands have been exhausted 
in paying the charges of administration and debts or 
claims entitled by law to preference over the common 
creditors of the deceased, such settlement is a bar to 
any action brought against such administrator by a 
creditor who is not entitled to such preference, al- 
though the estate has not been represented insolvent.? 

If a right of action against an estate does not ac- 
crue within the two years, the creditor may present 
his claim to the probate court at any time before the 
estate is fully administered ; and thereupon the court 
may order the administrator to retain in his hands 
enough assets to satisfy the same ; unless a person in- 
terested in the estate offers to give bond to the alleged 
creditor with sufficient surety or sureties for the pay- 


1P.§8., c. 136, § 4. 2P.S., c. 136, § 5. 
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ment of his claim in case it is proved to be due, when 
the court may order such bond to be taken, instead of 
requiring assets to be retained.t 

The statute of limitations begins to run anew 
against an administrator de bonis non, who duly 
gives notice of his appointment, unless two years had 
elapsed between the date of the approval of the bond 
of the original administrator and his death, resigna- 
tion, or removal, if he had given due notice.” 


When Estates are Jointly Liable. 


When two or more persons are indebted on a joint 
contract, or on a judgment founded on such a con- 
tract, and either of them dies, his estate is liable 
therefor as if the contract had been joint and sev- 
eral, or as if the judgment had been against the de- 
ceased person alone.? 


Claims of Administrators against their Intestates. 


If an administrator has a claim against his intes- 
tate’s estate, he can either pay himself the amount 
and ask to be allowed the payment in his account in 
the same manner as he would the claim of a third 
person. He cannot bring a suit for it, as other cred- 
itors can for their claims. The proper way for him 
to proceed is by petition to the probate court, pray- 
ing that his claim be allowed, and upon that petition 
the final adjudication of his claim will be had. The 
petition should be substantially in the following 
form :— 


1p. S., c. 186, § 18. See, also, §§ 4P.S., c. 136, § 6. 

14-16. 5The general blank petition should 
2 Pe Coloby slic be used. 
&P.S., C. 136,'$:8; 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in said county 
of Essex, that he is administrator of the estate of Thomas Smith, 
late of said Salem, machinist, deceased, and that he has a private 
claim against the estate of said deceased, to wit: For 14 months’ 
labor performed for said deceased, at his request, from February 
Ist, 1893, to April Ist, 1894, at $60 per month, . . $840.00 

Wherefore your petitioner prays that said claim may be allowed 
against the estate of said deceased. 

Dated this first day of January, A. D. 1896. 

John Smith. 


The parties in interest may assent to this in the 
ordinary way by signing their names to a written 
assent at the bottom of the petition. If they do not, 
the court will order them served with notice, either 
by giving them in hand a copy of the citation issued 
thereon a certain number of days (fixed by the court 
-and stated therein) before the return day stated 
therein, or, by publishing a copy of the citation in 
some newspaper (named therein) once a week for 
three successive weeks, the last publication to be one 
day at least before the return day. 

The return of service of such citation is as fol- 
lows :— 


I have served the foregoing citation as therein ordered by 
duly delivering a copy thereof to each and every person interested 
for, publishing]. John Smith. 


This return must be sworn to, and a certificate of 
the oath attached. 

The court will then proceed to examine the claim, 
and, if disputed, to give a hearing to the parties. 
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The decision of the probate court is final and con- 
clusive. 

The court may order the claim to be submitted to 
one or more arbitrators, to be agreed on by the ad- 
ministrator and the party objecting to the allowance 
of the claim. The court is not bound by the award 
of the arbitrators, they being simply assistant to the 
court, and it may at any time discharge the rule by 
which the claim is referred, may reject or disallow 
the award, or recommit the claim to the arbitrators, 
and also do such acts as may be done by courts of 
common law in cases referred by a rule of those 
courts. But the award of such arbitrators, if accepted 
by the probate court, is final and conclusive.! 

Hither party may appeal from the final decision of 
the probate court to the supreme court, in which a 
trial by jury may be had, an issue being made up 
under the direction of the court. The case is then 
tried before the jury as other civil actions are tried ; 
and the verdict thereon, when duly allowed and re- 
corded, is conclusive.” 


Arbitration and Compromise of Claims. 


Besides the claims of administrators against the 
estate of their intestates, the probate courts may au- 
thorize administrators to adjust by arbitration or com- 
promise any demands in favor of or against the es- 
tates of their intestates.® 
_ The following is the form of the petition to the 


BPS. Colobs SO, mon law, of anadministrator to sub- 

2'P. S., c. 136, § 7. mit to arbitration disputed claims 

3P.8., c.142,§12. This authority, relating to his intestate’s estate. 
given to the probate court, does not Chadbourn v. Chadbourn, 9 Allen 
affect the right, which exists at com- 173 (1864). 
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court for authority to compromise or arbitrate a 
claim :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Esser: 

Respectfully represents John Smith of Ayer, in the county of 
Middlesex, administrator of the estate of Ann Dover, late of 
Andover, in the county of Essex, deceased, single woman, that 
there is a demand against (or, in favor of) the estate represent- 
ed by him, as such administrator, of Thomas Lincoln, of Cam- 
bridge, Mass., described as follows: <A claim for personal ser- 
vices amounting to two years’ service in all etc. [or, a mortgage 
of personal property dated, etc.; etc.]; that it is probable the 
same can be adjusted by compromise on the following terms: 
for one thousand dollars ; and it is for the interest of said estate 
that it be done, or that it be submitted to arbitration. 

Wherefore he prays that he may be authorized to adjust said 
demand by compromise or submit it to arbitration. 

Dated this second day of November, A. D. 1896. 

John Smith. 


The decree will be made in the alternative. 

The supreme court may authorize administrators to 
adjust by arbitration or compromise any controversy, 
that may arise between different claimants to the es- 
tate in their hands, to which arbitration or compro- 
mise such administrators, together with all other par- 
ties in being who claim an interest in such estate, are 
parties. An award or compromise made in writing in 
such case, if found by the court to be just and reason 
able in its effects upon any future contingent interests 
in said estate, is valid and binding upon such inter- 

1The administrator need not add body of the submission shows that 


the word ‘‘administrator’’? to his he is actinga such. Chadbourn v. 
signature to the submission if the Chadbourn, 9 len 173 (1864). 


1384 PRACTICE IN THE PROBATE COURT. 


ests, as well as upon the interests of parties in being 
and when it appears that such future contingent in- 
terests may be affected, the court may appoint some 
suitable person or persons to represent such interests 
in such controversy, upon such conditions as to costs 
as to the court may seem equitable.! 

Persons having only future contingent interests 
need not be made parties to an agreement of compro- 
mise if the court find that such agreement is just 
and reasonable in relation to its effects upon such 
interests.? 


SALE OF PERSONAL ESTATE. 


After the return of the inventory, upon applica- 
tion made by an administrator or by any person inter- 
ested in the estate, the probate court may order a 
part or the whole of the personal estate of the de- 
ceased to be sold by public auction or private sale, as 
may be deemed most for the interest of all concerned ; 
and the administrator must account for the property 
so sold at the price for which it sells.’ 

An administrator has the power of sale of personal 
estate by virtue of his appointment, the title in the 
same passing to him ez officio, but it is sometimes wise 
to have an order from the probate court to make such 
sale under the statute. Sometimes in the transfer of 
stock it becomes necessary to obtain power from the 
probate court to do this. In either of these cases the 
following form of petition can be used :— 


DBs SiCol4ous to. OP aisseyl Con lLocgt Sire 
2 Clarke v. Cordis et ali., 4 Allen + Hutchins, adm’r, v. State Bank 
466 (1862). 12 Met. 421 (1847). 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in the county 
of Essex, that he is interested as administrator [or, hei] in the 
estate of Thomas Smith, late of Salem, in said county of Essex, 
merchant, deceased; and that it will be most for the interest of 
all concerned in said estate that certain of the personal estate 
of said deceased, hereinafter named, to wit: a certain building, 
standing at number 901 Washington street, in said Salem [or, 
certain described shares of stock, giving number of certificate, 
number of shares, name of the corporation, etc.], should be 
sold at private sale or public auction. 

Wherefore he prays that the administrator of said estate may 
be ordered by said court to sell said personal estate at private 
sale for a sum not less than jive hundred dollars, or at public 
auction. 

Dated this first day of May, A. D. 1897. 


John Smith. 


The parties interested in the estate can assent to 
the granting of the prayer of the petition by signing 
the following assent written under the petition :— 


The undersigned, being all the persons interested, hereby ~ 
assent to the foregoing petition. 


If the parties in interest do not assent, and the 
petition is brought by the administrator, a citation 
will issue only upon special order of court. Such 
citation is ordinarily served by giving to each known 
party in interest in hand a copy of it (not attested), 
or by publishing as in citations for appointment of 
administrators. The return must state which method 
of service was adopted, as follows :— 
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I have served the foregoing citation as therein ordered by 
duly giving to each known person interested a copy thereof [or, 
publishing]. 


This return must be signed and sworn to as in the 
return on citations for the appointment of adminis- 
trators, and a certificate of the oath attached. 

A probate court, upon petition of an administrator, 
and after such notice to the parties interested as it 
may order, may, for the purpose of closing the settle- 
ment of an estate, license the administrator to sell 
and assign any outstanding debts and claims which 
cannot be collected without inconvenient delay. The 
sale must be conducted in such manner as the court, 
having regard, as far as it may think advisable or 
prudent, to the law in relation to sales of real estate 
by administrators, shall order. A suit for the recov- 
ery of a debt or claim thus sold and assigned must 
be brought in the name of the purchaser. The fact 
of the sale must be set forth in the writ or declaration, 
and the defendant may avail himself of any matter of 
defence of which he could have availed himself in a 
suit brought by the administrator. Costs must be 
recovered by or against the plaintiff, and the admin- 
istrator is not lable therefor. Such a suit brought 
upon a promissory note signed in the presence of an 
_attesting witness, is not barred by the provisions of 
P.S., c. 197, if the suit could have been maintained 
by the administrator.” 


MORTGAGES, ETC., HELD BY DECEASED. 


When a mortgagee of real estate, or an assignee of 
such a mortgagee dies without having foreclosed the 


1p. S.,c. 133, § 4 2P.S., c. 133, § 5. 
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right of redemption, the mortgaged premises and the 
debt secured thereby are considered as personal assets 
in the hands of his administrator, and must be admin- 
istered and accounted for as such; and if the de- 
ceased has not in his lifetime obtained possession of 
the mortgaged premises, his administrator may take 
possession thereof by open and peaceable entry or by 
action, in like manner as the deceased might have 
done if living. Upon the redemption of such mort- 
gage the money paid therefor must be received by 
the administrator, and he must thereupon release and 
discharge the mortgage ;? and until such redemption 


eR S.5 Coy Lod, S16. 

* The heirs of a mortgagee, as such, 
have not such an interest in the mort- 
gage as entitles them to enter, or to 
have an action for condition broken. 
Smith et ali. v. Dyer, 16 Mass. 18 
(1819). 

If atestator, after the making of 
his will, takes a bond and mortgage 
and enters for condition broken, but 
dies before foreclosure, the heirs at 
law are not entitled to the mortgaged 
premises as real estate purchased 
subsequently to the making of the 
will,but the debt goes to the executor 
as personal estate, and he may col- 
lect it or may assign it, together with 
the mortgage. Dewey v. Van Deusen, 
4 Pick. 19 (1826); Fay et al. v. Che- 
ney, 14 Pick. 399 (1833). 

The administrator of a mortgagee, 
who during his lifetime recovered a 
conditional judgment on a writ of 
entry to foreclose the mortgage, may 
maintain a writ of entry against a 
disseizor to recover possession of 
the mortgaged premises. Lichard- 
son Vv. Hildreth, 8 Cush. 225 (1851). 

An administrator of a mortgagee 
of real estate who has obtained judg- 
ment and possession for foreclosure 


can maintain trespass against an 
heir at law of the mortgagee, for 
cutting and carrying away wood 
and timber from the mortgaged 
premises. Palmer, adm’r, v. Stevens 
et al., 11 Cush. 147 (1853). 

A quit-claim deed from the heir 
of a deceased mortgagee, made 
before a decree of distribution, 
though before the foreclosure of the 
mortgage, does not give the grantee 
sufficient title to sustain a writ of 
entry, even against the heir, being 
in occupation of the land. Taft et 
al. v. Stevens, 3 Gray 504 (1854). 

Where heirs of a deceased mortga- 
gee made a peaceable entry to fore- 
close the mortgage, and so held it 
for eight years, when an adminis- 
trator was first appointed on the 
petition of the mortgagor, it was 
held that the mortgagor could re- 
deem, and the heirs must account 
for the rents and profits to the ad- 
ministrator, who must apply them 
to the mortgage debt. Haskins v. 
Hawkes et ali., 108 Mass. 379 (1871). 

A mortgage is personal property, 
but when an administrator, after 
foreclosure, personally takes a re- 
lease deed of the equity from the 
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the administrator, if possession has been taken either 
by himself or by the deceased, is seized of the mort- 
gaged premises, in trust for the persons who would 
be entitled to the money if the premises had been 
redeemed.! 

When an administrator recovers judgment for a 
debt due to the deceased, and levies the execution on 
real estate, he becomes seized of such real estate in 
trust for the persons who would have been entitled 
to the money if the judgment had been satisfied in 
money; and the estate so taken on execution is con- 
sidered as personal assets in his hands; and if re- 
deemed, the money must be received by the adminis- 
trator, who must thereupon release the estate.? 

Real estate held by an administrator in mortgage, 
or taken on execution by him, may, at any time be- 
fore the right of redemption is foreclosed, be sold 
subject to such right, in the same manner as personal 
estate of a person deceased ; and after such right has 
been foreclosed, it may be sold in the same manner as 
real estate of which the deceased died seized. That 
is, the administrator can convey the land without 
license from court before the time of redemption has 
elapsed; but after the right of redemption has been 
lost by lapse of the time allowed therefor, it can be 


in 


mortgagor, it merges the absolute 
title in the administrator as such, 
and he takes no personal interest in 
the equity as real estate or otherwise. 
Johnson et al. v. Bartlett et al., 17 
Pick. 477 (1835). 

UP eS.) Co 183; 5.7, 

2P.5S., ¢c. 133, § 8. 

3P.S., c. 133, §9. An administrator 
cannot, by virtue of letters of ad- 


ministration granted another 
state, and without the confirmation 
of his appointment by the probate 
court in this commonwealth, assign 
a mortgage of land situated in this 
state. Cutter v. Davenport, 1 Pick. 
81 (1822). See Thomas v. LeBaron, 
10 Met. 403 (1845); Baldwin v. Tim- 
mins, 3 Gray 302 (1855). 
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conveyed by the administrator only under license 
from the probate court for the ordinary purposes of 
sales of real estate of the deceased, that is, when the 
last hour allowed for redemption terminates the 
character of the property instantly changes from 
personal to real estate. If land so held by an admin- 
istrator in mortgage or on execution is not redeemed 
or sold as above provided, it shall be assigned and 
distributed to the same persons and in the same pro- 
portions as if it had been part of the personal estate 
of the deceased; and if upon such distribution the 
estate comes to two or more persons, the probate 
court may cause partition thereof to be made be- 
tween them, in like manner as if it had been real 
estate held by the deceased in his lifetime.! 


DUTIES OF SPECIAL ADMINISTRATORS. 


A special administrator must collect all the per- 
sonal estate of the deceased, and preserve the same 
for the executor or administrator when appointed, 
and for that purpose may commence and maintain 
suits, and he may sell such perishable and other goods 
as the court may order to be sold. If he is appointed 
by reason of delay in granting letters testamentary, 
the court may authorize him to take charge of the 
real estate of the deceased, or of any part thereof, 
and to collect the rents, make necessary repairs, and 
do all other things which it may deem needful for 
the preservation of such real estate and as a charge 
thereon. He must be allowed such compensation as 
the court may deem reasonable.” 


1P.S., c. 133, § 10. Pe Ssg Cr LoOs Nil oe 
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A special administrator may, by leave of the pro- 
bate court, pay from the personal estate in his hands 
the expenses of the last sickness and funeral of the 
deceased,! the expenses incurred by the executor 
named in the will of such deceased person in proving 
the same in the probate court or in sustaining the 
proof thereof in the supreme court,” and, after notice 
to all persons interested, such debts due from the de- 
ceased as the probate court may approve.® 

Upon the granting of letters testamentary or of ad- 
ministration the powers of the special administrator 
cease, and he must forthwith deliver to the execu- 
tor or administrator all the estate of the deceased in 
his hands; and the executor or administrator may be 
admitted to prosecute a suit commenced by the special 
administrator in ike manner as an administrator de 
bonis non may prosecute a suit commenced by a former / 
executor or administrator.* 

A special administrator is not liable to an action 
by a creditor of the deceased, and the statute of lim- 
itations does not run during his service.® 


DUTIES OF PUBLIC ADMINISTRATORS. 


Every public administrator who gives a general 
bond must, at the first probate court held after the 
first day of January in each year, render an account 
under oath of all balances of estates then remaining 
in his hands.® 

When such a bond is given the statute of limita- 

1P.S., c. 130, § 15. 4P. S., ¢.180, § 16% 


2 St. 1884, c, 291. P Peis Ort Lovy S Les 
Sts 1897 C199, OPS De. 131,918: 
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tions begins to run at the date of the letters of admin- 
istration.! 

Public administrators may be licensed to sell real 
estate for the payment of debts, and perform other 
duties in a manner similar to ordinary administrators.? 

After three years from the date of his appoint- 
ment, the probate court may, if it appears to be for 
the interest of all concerned, authorize a public ad- 
ministrator to sell the real estate of the deceased, al- 
though such sale is not necessary for the payment of 
debts. In such a case, the procedure is the same 
as in ordinary administrators’ sales of real estate for 
the payment of debts.? 

When an estate has been fully administered by a 
public administrator, he must deposit the balance of 
such estate remaining in his hands with the treasurer 
of the commonwealth.* 

Public administrators must render an account of 
their proceedings under each letter of administration 
at least once in each year. Upon a final settlement 
of an estate, if it appears that moneys remain in their 
hands, which by law should have been deposited with 
the state treasurer, the court must certify that fact 
and a statement of the amount so withheld to the ~ 
treasurer, who, unless such deposit is made within 
one month after the receipt of such notice, must 
cause the bond of the administrator to be prosecuted 
for the recovery of such moneys.°® 

When a public administrator neglects to perform 
any duty incumbent upon him in relation to an es- 


1P. S., c. 131, §9. 4P. S., c. 131, § 12. 
2P.S., c. 181, § 10. 5P.S., c. 131, § 13. 
3P. S., c.131, § 11. 
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tate, and there appears to be no heir entitled to such 
estate, the district attorney must, in behalf of the 
commonwealth, prosecute all suits, and do all acts 
necessary and proper to insure a prompt and faithful 
administration of the estate and the payment of the 
proceeds thereof into the state treasury; and if no 
heir has, within two years after the granting of let- 
ters of administration, appeared and made claim in 
the probate court for his interest in such estate, it is 
presumed that there is no such heir, and the burden 
of proving his existence is then upon the public ad- 
ministrator.? 

When the total property of an intestate which has 
come into the possession or control of a public ad- 
ministrator is of less than twenty dollars in value 
(unless it is the balance of an estate received from a 
prior public administrator), such administrator must 
forthwith reduce all such property into money, not 
taking administration thereon, and deposit it, after 
deducting his reasonable charges and expenses, with 
the state treasurer,? who holds it for the benefit of 
any persons who may have legal claims thereon. Such 
claims may be presented to the state auditor at any 
time within one year from the date of such payment 
to the treasurer. The auditor must examine the 
claims and allow such as may be proved to his satis- 
faction, and forthwith, upon the expiration of said 
term of one year, must certify the same to the goy- 
ernor and council for payment of the whole of the 
claims, or such proportional part thereof as the funds 
deposited will allow.? He must, upon making such 


1P. S., ¢. 131, § 17. 3 St. 1883, ¢. 264. 
2P.S., c. 131, § 18. 
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deposit, file with such treasurer a true and particular 
account, under oath, of all his dealings, receipts, pay- 
» ments and charges on account of the property from 
which the money so deposited proceeds, including the 
name of the intestate, if known to him, and the 
treasurer must forthwith deliver to him a receipt for 
such money.! 


ALLOWANCE TO WIDOW AND CHILDREN. 


The articles of apparel and ornament of the widow 
and minor children of a deceased person belong to 
them respectively.? 

Such parts of the personal estate of a deceased 
person as the probate court, having regard to all the 
circumstances of the case, may allow as necessaries 
to his widow, for herself and for his family under 
her care, or, if there is no widow, to his minor chil- 
dren, not exceeding fifty dollars to any child, and also 
such provisions and other articles as are necessary for 
the reasonable sustenance of his family, and the use 
of his house and of the furniture therein for forty 
days after his death, cannot be taken as assets for 
the payment of debts or charges of administration.® 
This may be done at any time.* 

The object of the allowance is to afford the family 
temporary support ;? and if it is reasonable and nec- 
essary the court may allow the whole of the personal 
estate.© If there is no personal estate no allowance 


ses GC. Lol S10. 4 Lisk v. Lisk, 155 Mass. 153 (1891). 
Les Facana alas Sa 5 Washburn v. Washburn, 10 Pick. 
8P.5S., c. 185,,§ 2. See, also, Fel- 374 (1830). 

l ows v. Smith, 130 Mass. 376 (1881). 6 Brazer vy. Dean, 15 Mass. 183 (1818). 
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can be made. An allowance has priority over every 
thing.! 

The following is the form of the petition for an al- 
lowance :— 


To the Honorabie the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Sarah Jones that Amos Jones, late of 
Nahant, in said county, whose estate is in course of settlement 
in said court, died possessed of personal estate; that she is his 
widow, and has under her charge a family consisting of one 
child under seven years of age [ete. ]. 

Wherefore she prays that the court will allow her part of the 
personal estate of said deceased as necessaries for herself and 
family under her care, in addition to the provisions and other 
articles by law belonging to her. 

Dated this tenth day of May, A. D. 1897. 

Sarah Jones.” , 


If the petition is for an allowance to minor chil- 
dren alone, where there is no widow, it should be 
brought by the legal guardian of such children, as 
the allowance can be legally paid only to such guar- 
dian, and the form changed accordingly, stating the 
fact of guardianship, that there is no widow, and 
giving the names and ages of the children. 

No notice upon a petition for an allowance is re- 
quired, except in case of special administration.® 

Upon petition of the widow or of any of the chil- 
dren of the deceased, the probate court may, after 
notice to all parties interested, make a reasonable 
allowance out of the income of the estate, real or 

1 Kingsbury v. Wilmarth, 2 Allen 3 Wright v. Wright, 13 Allen 207 


310 (1861). (1866). 
2 This may be signed by attorney. 
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personal, in the hands of a special administrator ap- 
pointed on account of the pendency of a suit con- 
cerning the probate of a will, as an advancement for 
the support of such widow or children, not exceed- 
ing such portion of the income of the estate as they 
would be entitled to whether the will would finally 
be proved or not.1. An appeal from a decree concern- 
ing such allowance does not prevent the payment of 
the sum decreed, if the petitioner gives bond to the 
special administrator, with sureties approved by the 
court, and conditioned to repay such sum if the decree 
is reversed.” 

The court may make a second allowance to a 
widow, if the personal estate is not then exhausted.’ 

An appeal from a decree making an allowance to a 
widow may be taken by any person aggrieved there- 
with. 

The failure on the part of the administrator to pay 
over the allowance is a breach of his bond.? 


ASSIGNMENT OF DOWER. 

The jurisdiction of the probate court in the assign- 
ment of dower to a widow is limited to those cases 
where her right is not disputed by the heirs or dev- 
isees of her deceased husband.’ If such dispute ex- 
ists, recourse must be had to the common-law writ of 
dower. 

Application must be made by petition to the court 


1P2S., Cc. 180, § 13. (1833); Ward v. Ward, 15 Pick. 511 
2P.S., c. 130, § 14. (1834). 
3 Hale v. Hale, 1 Gray 518 (1854). 5 Choate v. Jacobs, 136 Mass. 297 
See Porter v., Porter, adm’r, 165 (1884). 
Mass. 157 (1896). WHEE TO cepa ee: Se Sore 
4 Litchyield v. Cudworth, 15 Pick. 23 
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in which the estate is being settled, and the power of 
such court extends to all the real estate of the de- 
ceased within the commonwealth.! 

Within one year from the decease of her husband, 
she is the only person that can petition for such as- 
signment; but after a year has elapsed any heir or 
devisee of the deceased, or any person having an es- 
tate in the lands subject to such dower right, or the 
guardian of any such heir, devisee or person may do 
so.1 

The following is the form of the petition for 
assignment of dower :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Ann Jones of Salem, in said county, 
widow, that Thomas Jones, late of Salem, in said county of Es-, 
sex, deceased, intestate, whose estate is settled in this court, 
died seized of certain lands in this Commonwealth: that? she 
is his widow and entitled to dower in said lands; that her right 
is not disputed by the heirs; and that the names and residences 
of all parties now interested therein are as follows: 


NAME. RESIDENCE. 
Harry Jones, Boston, Mass. 
John Jones, Salem, Mass. 
Mary Smith (wife of Joseph Smith), Danvers, Mass. 


Sarah Jones, of Salem, Mass., aminor, whose guardian is George 
Stone of Salem, Mass. 
James Jones, of Salem, Mass., a minor, who has no guardiar. 


WN eee Wen Or Be Pale here, as heir, etc., and state that 

2If the petition is brought by an Ann Jones is the widcw of the de- 
heir, devisee, or other person, de- ceased, changing the rest of the 
scribe the interest of the petitioner petition accordingly. 
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Wherefore the petitioner prays that her dower! in said land 
may be assigned to her by said court, as provided by law. 
Dated this first day of April, A. D. 1897. 
Ann Jones. 


If the parties in interest will do so, they should sign 
the following assent :-— 


The undersigned, being all the persons interested, hereby as- 
sent to the foregoing petition. 
Henry Jones, 
John Jones, 
Mary Smith, 
George Stone, guardian. 


If part of the land of the deceased lies in common 
with others, and the widow wishes her dower set off 
in that also, she must have partition made by like 
proceedings required by P.S., c. 178, $§ 60, 61. This 
is done by annexing to the petition a description of 
such land, the deceased’s share therein, and the 
names of the co-tenants, referring thereto in the 
petition just before the prayer, and varying the prayer 
accordingly. 

If the parties in interest (which include co-ten- 
ants, if land is held in common, as above) do not as- 
sent to the petition in writing, the court must issue a 
citation to them. ‘This is to be served either by de- 
livering a copy of it to each person interested fourteen 
days at least before the return day named therein, or 
by publishing it in a newspaper named in the citation 
once in each week, for three successive weeks, the 


l1Insert here the prayer that the signed toher, etc., changing the rest 
dower of said AnnJones may beas- of the prayer accordingly. 
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last publication to be one day at least betore such re- 
turn day. The return is made by any person who 
knows that the citation has been properly served, in 
the following form :— 

I have served the foregoing citation as therein ordered by 
delivering to each person interested a copy thereof fourteen days 


at least before the return day named therein [or, by publishing]. 
John Jones. 


This return must be sworn to, and a certificate of 
the oath in the following form attached :— 


Essex, ss. June 7, A. D. 1897. Then personally appeared 
John Jones, and made oath to the truth of the above return by 
him subscribed. . 

Before me, Ulysses Grant, Justice of the Peace. 


If there is any person interested who is a minor, 
having no legal guardian, the court will, of its own 
motion, or at the suggestion of any one, appoint a 
guardian ad litem to act for such minor. The follow- 
ing is the form of such appointment :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, 8s. PROBATE COURT. 

Ata Probate Court holden at Salem, in said county, on the 
seventh day of June, in the year of our Lord one thousand eight 
hundred and ninety-seven. 

Whereas, in the matter of the petition of Ann Jones for assign- 
ment of her dower out of the estate of Thomas Jones, late of said 
Salem, deceased, it appears that James Jones of said Salem is a 
minor, and interested in said case, and has no legal guardian, 
therefore Roberts Robin of Marblehead, in the county of Essex, 
is hereby appointed to act as guardian ad litem or next friend 
for such person, to represent his interest in said case. 

Grant M. Emery, Judge of Probate Court. 
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The guardian ad litem should accept the appoint- 
ment before entering upon his duties, as follows :— 


I hereby accept the above appointment. 
Roberts Robin. 


His return is in the following form :— 


Having fully examined and considered the matter of the 
above mentioned petition of Ann Jones, I hereby! assent to the 
assignment of dower made by the commissioners appointed by the 
court to make such assignment. Roberts Robin. 


In the decree of the court ordering the dower to be 
assigned three discreet and disinterested men will be 
appointed commissioners to appraise the real estate 
of the deceased and set off one-third of it in dower 
to the widow.? These commissioners are generally 
suggested by the petitioner, or his attorney, their 
names and residences being given to the court. 

A warrant is then issued by the court to the com- 
missioners in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT, 

[SEAL] To Henry Slade, George Williams and Robert Jack- 

son, all of Nahant, in said County of Essex: 

You are appointed commissioners to set off the dower of Ann 
Jones, widow of Thomas Jones, late of Salem, in said county, 
' deceased, which she is entitled to in the lands of which he died 
seized in this Commonwealth. 

First, being sworn, you will give notice to all persons inter- 
ested of the time and place appointed by you for setting off 
said dower, and 

1If the guardian ad litem does not he may sign the commissioners’ r 


assent he should so state here in his turn assenting thereto. 
return to court. If he does assent 2h ese Cem 24 tN ELLs 
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You will set off to said widow, by metes and bounds, her 
dower in all the real estate of which said deceased died seized 
in this Commonwealth, if it can be so done without damage to 
the whole estate; 

But if the estate out of which dower is to be assigned con- 
sists of a mill or other tenement which cannot be divided with- 
out damage to the whole, you will assign to said widow her 
dower of the rents, issues or profits thereof, to be had and re- 
ceived by her as tenant-in-common with the other owners of 
the estate. 

You will cause all persons interested, who are satisfied with 
your doings, to certify the same on your report, and will return 
this warrant, with your doings thereon, as soon as may be, to 
said Probate Court. 

Witness, Grant M. Emery, Judge of said Court, at Salem, 
this seventh day of June, in the year of our Lord one thousand 
eight hundred and ninety-seven. . 

Jackson L. Ames, Register. 


The commissioners must be sworn to the faithful 
and impartial discharge of their duties, and a certifi- 
cate thereof in the following form attached to the 
warrant :— 


Essex, ss. June 10, A. D. 1897. Then personally appeared the 
three commissioners above named, and made oath that they 
would faithfully and impartially execute the duties assigned 
them by the foregoing warrant. 

Before me, Andrew Andrews, Justice of the Peace. 


In setting off dower the first act of the commission- 
ers is to give reasonable notice to all persons inter- 
ested of the time and place appointed by the com- 
missioners for setting off the dower. Notice sent by 
mail is sufficient. Reasonable time should be given 
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The following is a form of such a notice :— 


To John Jones of Salem, Mass. :— 

You are hereby notified that the undersigned have been ap- 
pointed by the probate court of the county of Essex commis- 
sioners to set off the dower of Ann Jones, widow of Thomas 
Jones, late of Salem, in said county, deceased, in the lands of 
which he died seized in this commonwealth. And that ./une 
15, 1897, at 10 o'clock in the forenoon, and the late residence of 
said deceased, in said Salem, are the time and place appointed 
for setting off said dower, at which time and place you may be 
heard in relation thereto. 

Dated this tenth day of June, A. D. 1897. 

Henry Slade, ) 
George Williams, rf Commissioners. 
Robert Jackson, J 


The next thing to be done is to appraise each tract 
of real estate separately, and then proceed to set off 
and assign to the widow one-third in value of all the 
real estate of the deceased within the commonwealth 
in which she is dowable. If the estate consists of a 
mill or other tenement that cannot be divided without 
injury to the whole, instead of setting a part of it off 
by metes and bounds, they must assign to her one- 
third of the rents, issues or profits thereof, to be had 
and received by her as tenant-in-common with the 
other owners of the estate. 

The commissioners should consider the relations 
and situation of the widow and other parties in inter- 
est, and endeavor to make such division as will be 
most beneficial to each of the parties, and to satisfy 
all as nearly as they can. If possible, the widow 
should be allowed to remain in her home. 
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After having agreed among themselves as to the 
premises to be set to the widow, the commissioners 
must make a report of their doings under the warrant 
to the court, in writing, in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Pursuant to your warrant to us directed, dated June 7, A. D. 
1897, we, the commissioners therein named, having been first 
sworn, according to law, and given notice to all persons inter- 
ested, as therein directed, have appraised all the real estate in 
this Commonwealth, of which Thomas Jones, late of Salem, in 
said county, died seized, as follows:! 








House and lot, No. 20 Courtland St., Salem, at........... $2,000 
House lot, No. 3 Langdale St., Beverly................ tn) one 
Fowler pasture, Danvers, 10 acres..... errs es 250 
Grist mill. and mill lot, Bovjord. . 6..:2), 02: .henes eee 2,700 
Lot of land in Middleton, ten acres........... .....-- pees 5 Tay 
The whole of the reat estate at. 2... 2. 40 $6,000 
One-third of which 18... .. is. 10. eee ee eee $2,000 


And we have assigned and set off to said Ann Jones, to have 
and to hold the same as tenant in dower for her life, the following 
described premises: A certain lot of land situate in said Salem, 
together with the dwelling house thereon, and bounded and de- 
scribed as follows, viz.: Bounded on the north by Courtland street 
Jifty (50) feet, east by land of Samuel Hunt eighty (80) feet, south 
by land of William Allen fifty-one (51) feet, and west by land of 
Sarah Davis ninety-one (91) feet. 

[If the real estate of the deceased consists only of a house 
and lot, certain rooms and rights may be assigned to the widow, 
in the following form:— 

House and lot, No. 20 Courtland st., Salem, at $2000. And 


‘Dower is to be set off to the whether she has released dower in 
widow out of mortgaged lands, also. the mortgage or not. 
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we have assigned and set off to said Ann Jones, to have and to 
told the same as tenant in dower for her life, the eastern half of 
said house, the right of passage between the street and that part of 
said house over said lot, the right to use the front and rear doors 
and the hallways in common with the occupants of the other half 
of the house, and the eastern half of the cellar. | 

[If the real estate of the deceased consists only of a mill, 
etc., which cannot be divided without damage to the whole, 
one-third of the profits should be assigned to the widow, in the 
following form:— 

Grist mill and mill lot in Boxford, $2700. And we have as- 
signed and set off to said Ann Jones, to have and to hold the same 
as tenant in dower for her life, one-third of the rents, issues and 
profits of said grist mill and mill lot. ] 

Henry Slade, 
George Williams, ¢ Commissioners. 
Robert Jackson, J 

The undersigned, being all persons interested in the forego- 
ing report, hereby assent thereto, and request that the same be 
confirmed without further notice. 

Henry Jones, 

John Jones, 

Mary Smith, 

George Stone, guardian, 

Roberts Robin, guardian ad litem. 


If the report is not assented to by the widow or 
other parties interested she and they must be cited to 
appear and show cause why it should not be allowed 
and confirmed. 

The decree of the court will be that the report be 
accepted, and that the land therein set off and de- 
scribed as and for the dower of said Ann Jones be 
assigned to her to have and to hold the same as tenant 
in dower. 
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If part or all of the lands of the deceased are held 
in common with other persons, the court may order 
in the warrant that the lands thus held be divided 
among the different owners according to their pro- 
portionate parts, and the commissioners will then pro- 
ceed to assign dower out of the part set off to the 
estate of the deceased and the rest of his real estate 
as though no part had been owned in common with 
other persons. Or, so much of such land held in 
common as may be necessary to the assignment of 
dower may be ordered to be divided.t If it will not 
be necessary for the assignment of dower to assign 
any part of lands held in common to the widow as 
dower, the petitioner need not ask for partition among 
the tenants in common; but the commissioners can 
appraise the interest of the deceased in such lands as 
a part of his real estate, and assign the dower out of 
other lands of the deceased. 

If partition among the tenants in common is made 
by the commissioners, such partition should occupy 
the first place in the report of the commissioners to 
the court, and be in the form substantially of the 
report of commissioners to make partition among 
tenants in common. The report can then proceed in 
the form above given, treating that portion of the real 
estate set off to the estate of the deceased as part 
and parcel of the same. 


ASSIGNMENT OF HOMESTEAD. 


Where a homestead right has been acquired under 
the statute, the probate court has jurisdiction in set- 


IP, S., c. 124, § 18. 
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ting it off,! if the right is not disputed by the heirs or 
devisees.” 

The widow, or guardian of the minor children who 
have such right of homestead, or any party interested 
in the estate, may petition for its assignment, in the 
following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Ann Jones? of Salem, in said county 
of Essex, widow, that Thomas Jones, late of Salem, in said 
county of Hssex, merchant, deceased, intestate, whose estate is 
settled in this court, died seized of certain lands in this Com- 
monwealth; that she is his widow, and entitled to an estate of 
homestead in said lands; that her right is not disputed by the 
heirs; and that the names and residences of all parties now 
interested therein are as follows: 

Henry Jones, Topsham, Mass. 

Amos Adams, Orden, Maine. 

Thomas Jones, Salem, Mass., whose guardian is Ann Jones, 

the petitioner. 

Ann Jones, Salem, Mass., the petitioner. 

Wherefore she prays that her estate of homestead in said 
lands may be assigned to her by said court, as provided by law. 

Dated this first day of January, A. D. 1890. 

Ann Jones. 


The following is the form of assent to the petition:— . 


The undersigned, being the only persons interested, hereby 
assent to the foregoing petition. 
) Henry Jones, 
Amos Adams, 
Ann Jones, guardian. 


2P OB: Cc. 123,18 9. 3If the petition is brought by a 
2 Lazell v. Lazell, 8 Allen 575-1864); guardian, change the form accord- 
Woodward vy. Lincoln et ali.,9 Allen ingly. 
239 (1864). 
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If all parties in interest do not assent, notice must 
be given to them as in setting off dower, and return 
made thereon under oath, ete. 

The court will make a decree that the homestead 
be set off, and in the decree will appoint three com- 
missioners to make the assignment. ‘Their commis- 
sion is as follows :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 
[SEAL] To John Johnson, Thomas Thomas and Frank A. 
Adams, all of Salem, in said county of Essex: 

You are appointed commissioners to set off an estate of 
homestead to Ann Jones,,widow of Thomas Jones, late of Sa- 
lem, in said county, deceased. 

First, being sworn, you will give notice to all persons inter- 
ested of the time and place appointed by you for setting off 
said homestead, and you will set off to said widow, by metes’ 
and bounds, an estate of homestead to the extent in value of 
eight hundred dollars in the Jot of land and buildings thereon 
owned or rightly possessed and occupied as a residence by said 
deceased. 

You will cause all persons interested, who are satisfied with 
your doings, to certify the same on your report, and will return 
this warrant, with your doings thereon, as soon as may be to 
said Probate Court. 

Witness, Ralph N. Stone, Esquire, Judge of said Court, at 
Salem, this first day of January, in the year of our Lord one 
thousand eight hundred and ninety. 

A.M. Appleton, Register. 


The commissioners must be sworn to faithfully and 
impartially perform their duties, and a certificate of 
such oath attached to the warrant in the following 
form: — 
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Essex, ss. Jan. 17, A. D. 1890. Then personally appeared the 
three commissioners above named, and made oath that they 
would faithfully and impartially execute the duties assigned 
them by the foregoing warrant. 

Before me, Severn Anders, Justice of the Peace. 


The commissioners must fix upon a time and place! 
for setting off the homestead, and reasonable notice 
given of such time and place to all parties interested, 
as in assigning dower. The commissioners, at the 
time and place assigned, should proceed to set off 
such part of the real estate as in their opinion is 
worth eight hundred dollars. They need not appraise 
the whole estate as in dower, although they should 
be cognizant of the whole.2 Their return should be 
in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essez: 

Pursuant to your warrant to us directed, dated’ January 1, 
A. D, 1890, we, the commissioners therein named, having been 
first sworn, according to law, and given notice to all persons 
interested as therein directed, have appraised and set off to 
Ann Jones, widow of Thomas Jones, late of Salem, in said 
county of Essex, merchant, deceased, an estate of homestead to 
the value of eight hundred dollars, bounded and described as 
follows: <A certain tract of land situate in said Salem, bounded 
northerly by land of Uriah Andri one hundred and ten (110) feet, 
easterly by land of Valentine Rowe one hundred and sixty (160) 
feet, southerly by Up street one hundred (100) feet, and westerly 
by other land of said deceased one hundred and fifty (150) feet, 


1The place ought to be somewhere homestead of the deceased, that the 
on the premises, if convenient. widow and children may not be com- 
2 Asin assignment of dower, home- pelled to leave their home. 
stead should be assigned out of he 
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the last named line passing through the house which was the resi- 
dence of said deceased, and including within the premises that 
part of the house which stands on the lot herein described. 

John Johnson, | 

Thomas Thomas, | Commissioners. 

Frank A. Adams, J 


The following is thé form of the assent to the re- 
turn :— 
The undersigned, being all the persons interested in the 


foregoing report, hereby assent thereto, and request that the 
same be confirmed without further notice. 
Henry Jones, 
Amos Adams, 
Ann Jones, guardian. 
Ann Jones. 


If the parties interested, including those having the 
right of homestead, do not assent they must be cited 
asin dower. ‘The decree will be that the report be 
accepted, and that the estate therein set off and de- 
scribed as and for the homestead of said Ann Jones 
[or, the minor children] be assigned to her to have 
and to hold as an estate of homestead. 

When an estate of homestead exists in property in 
which other parties have an interest, the party en- 
titled to the homestead, or any other party interested 
in such property, may have partition thereof like ten- 
ants in common.! 

The homestead right of an insolvent person, when 
the estate in which the right of homestead exists is 
of greater value than eight hundred dollars, may be 
set off by the court, who shall cause the property to 


i Oa 
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be appraised by three impartial and discreet men, one 
of whom must be appointed by the insolvent, one by 
the assignee, and the third by the court, and if the as- 
signee or insolvent neglect to appoint, the court must 
appoint for him or them. The persons thus ap- 
pointed must be sworn to faithfully and impartially 
appraise the property, and then proceed to appraise 
and set off the estate of homestead in the same to the 
debtor. The appraisers are entitled to such fees as 
the court deems just and reasonable.? 


ASSIGNMENT OF REAL ESTATE UNDER STATUTES. 
In Fee under P. S., c. 124. 


To set off the real estate of the deceased to the 
surviving husband or wife to the amount of five 
thousand dollars in fee, the surviving husband or 
wife or any other person interested in the estate may 
petition the probate court having jurisdiction of the 
estate of the deceased therefor.® 

A widow cannot bring this petition after twenty 
years from the death of her husband, unless, at the 
time of her husband’s decease she was absent from 
the commonwealth, under twenty-one years of age, 
insane or imprisoned, and the twenty years begins 
to run when such disability ceases.* 

The following is the form of the petition : — 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully represents Ann Jones of Salem, in the county of 

Essex, widow, that Thomas Jones, late of Salem, in said county 


MP. S., ¢. 123, § 12. 3P.S., c. 124, § 17; amended by;St. 
2Pp.S., c. 123,§ 12; St. 1886, c. 1889, c. 234. 
135. Req Cenl24. S14. 
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of Essex, merchant, deceased, intestate, leaving no issue living 
died seized of certain real estate in this Commonwealth, that 
your petitioner is his widow [or, her hushand], and entitled to 
said estate in fee to an amount not exceeding five thousand 
dollars in value; and that the names and residences of all other 
persons now interested therein are as follows:— 


Name. Residence. 
John Stevens, St. Louis, Mo. 
Henry Jones, Salem, Mass. 
Amos Jones, Danvers, Mass. 


Sarah Adams, wife of John Adams, Cambridge, Mass. 
Samuel Jones, Salem, Mass., minor, Isaac Andrews, of Salem, 
guardian. 
Wherefore she prays that said estate of said deceased, to an 
amount not exceeding five thousand dollars in value, may be 
assigned and set out to her in fee by said court, as provided by 


law. 
Dated this first day of March, A. D. 1892, 
Ann Jones. 


The assent to this petition is in the following form:— 


The undersigned, being all the persons interested, hereby 
assent to the foregoing petition. 
John Stevens, 
Henry Jones, 
Amos Jones, 
Sarah Adams, 
Isaac Andrews, guardian. 


Unless all parties in interest assent, they must be 
cited as in setting off dower, and an affidavit of such 
notice must be placed on file. If the deceased owned 
real estate in common with others, that fact should be 
stated in the petition at the asterisk (*), and a request 
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should be made in the prayer that partition be made 
thereof, a description of such real estate, a statement 
of the deceased’s share therein, and a list of the names 
and residences of such co-tenants being inserted in 
or annexed to the petition, as in setting off dower. 
The warrant will be issued by the probate court to 
three discreet and disinterested persons, as commis- 
sioners,! as in assignment of dower, in the following 
form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, 8s. PROBATE COURT. 

[SEAL] To John Johnson, James Jameson and Jack Jacksons 

all of Salem, in said county: 

You are appointed commissioners to assign and set off in fee, 
by metes and bounds, to Ann Jones, widow of Thomas Jones, 
late of Salem, in said county, deceased, the real estate of which 
said Thomas Jones died seized in this Commonwealth, to an 
amount not exceeding five thousand dollars in value. 

First, being sworn, you will give notice of the time and place 
appointed by you for making the assignment to all persons in- 
terested who are known and within the Commonwealth, and to 
the agent of any absent heir, appointed by the court, that they 
may be present. The names and residences of all parties inter- 
ested are as follows: 

Henry Jones of Salem, Mass. 

Amos Jones of Salem, Mass. 

Sarah Adams, wife of John Adams, of Cambridge, Mass. 

Samuel Jones of Salem, Mass., minor, whose guardian is Isaac 

Andrews of Salem, Mass. 

John Stevens, of St. Louis, Mo. 

You will appraise all said real estate, and you will make as- 
signment thereof to the amount aforesaid, according to law. 


1P.S., c. 124, § 11. 
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You will cause all parties who are satisfied with your doings 
to certify the same on your report, and make return of your 
doings, together with this warrant, as soon as may be, to this 


court. 
Witness, Antone Hubbard, Judge of said Court, at Haverhill, 


this first day of April, in the year of our Lord one thousand 
eight hundred and ninety-one. 
Walter Griffin, Register. 


Before entering upon their duties the commission- 
ers must be sworn to the faithful and impartial dis- 
charge thereof, and a certificate of the oath in the 
following form annexed to the warrant :— 


Essex, ss. April 3, A. D. 1892. Then personally appeared the 
three commissioners above named, and made oath that they 
would faithfully and impartially execute the duties assigned 


them by the foregoing warrant. 
Before me, Gabrilla Adolph, Justice of the Peace. 


If any party is absent from the commonwealth the 
court will appoint an agent to act for him and care 
for his interests. This is done in the following 
form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, Ss. PROBATE COURT. 

To Moses I, Haskell of Peabody, in said county. 

In the matter of the assignment of the real estate of Thomas 
Jones, late of Salem, in said county, deceased, to the amount 
of five thousand dollars in fee to and on the petition of Ann 
Jones. 

It appearing that John Stevens of St. Louis, Missouri, who is 
interested in the premises, is absent from this Commonwealth 
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you are appointed agent to act for said John Stevens in all 
things relating to said partition. 
Dated this first day of April, A. D. 1892. 
Antone Hubbard, Judge of Probate Court. 
I hereby accept the above appointment. 
Moses I. Haskell. 


The commissioners proceed as in setting off dower, 
giving notice to all parties in interest, or their repre- 
sentatives, of the time and place of making the as- 
signment, and then proceed to appraise the whole of 
the real estate and to set off five thousand dollars’ 
worth thereof, by metes and bounds, if it can be 
done without injury to the residue, otherwise an 
undivided portion should be assigned.t Their return 
to the court should be in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Pursuant to your warrant to us directed, dated April 1, A. D. 
1897, we, the commissioners therein named, having been first 
sworn, according to law, and having given notice to all persons 
interested, as therein directed, have appraised all the real es- 
tate in this Commonwealth of which Thomas Jones, late of 
Salem, in the county of Essex, died seized, as follows: [Same 
as in dower, except that instead of assigning one-third of the 
real estate for life, real estate to the value of five thousand dol- 
lars is assigned and set-off by metes and bounds in fee. 

If partition of real estate in which the deceased had an in- 
terest has to be made, the return should first be devoted to 
that, as in assignment of dower. | 

John Johnson, 
James Jameson, i Commissioners. 


Jack Jackson, 


1P, §., c. 124, § 17; St. 1889, c. 234. 
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The assent to the report is in the following form :— 


The undersigned, being all the persons interested, hereby as- 
sent to the foregoing report, and request that the same be con- 
firmed without further notice. 

John Stevens (or, his agent), 

Henry Jones, 

Amos Jones, 

Sarah Adams, 

Isaac Andrews, guardian of Samuel Jones. 


If the parties in interest do not consent to the re- 
port in writing, they must be cited. 

The decree will be that the report be accepted and 
the assignment confirmed and established, and that 
the real estate be assigned as described, and set out 
to the widow therein named, in fee. 

A certified copy of the return, with the decree 
thereon, should be recorded in the registry of deeds. © 

If the value of the whole of the real estate of which 
the deceased died seized does not exceed five thous- 
and dollars, the court may itself assign and set out 
such estate without other notice than that on the pe- 
tition, and without the assistance of commissioners.! 
The following is the form of the petition :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Ann Jones, of Salem, in the county 
of Essex, widow, that Thomas Jones, late of Salem, in said 
county of Essex, merchant, deceased, intestate, leaving no issue 
living, died seized of certain real estate in this Commonwealth; 
that your petitioner is his widow [or, her husband], and entitled 
to said estate in fee to an amount not exceeding five thousand 


1 St. 1894, c. 170. 


ADMINISTRATION ON INTESTATE ESTATES. 165 


dollars in value; that the entire real estate of the deceased 
consists of the following described parcels, namely: [Describe 
them by metes and bounds, and state where they lie].* 

And your petitioner further says that the whole of said real 
estate of the deceased, above described, does not exceed the 
value of five thousand dollars, as appears by the inventory 
filed in this court, being of the value only of twenty-eight hun- 
dred dollars, as your petitioner is prepared to verify; and that 
the names and residences of all other persons now interested 
therein are as follows: John Stevens, St. Louis, Mo.; Henry 
Jones, Salem, Mass.; Amos Jones, Danvers, Mass.; Sarah Adams, 
wife of John Adams, Cambridge, Mass.; and Samuel Jones, Sa- 
lem, Mass., minor, Isaac Andrews, Salem, Mass., guardian [or, 
having no guardian]. 

Wherefore she prays that the whole of said estate of said de_ 
ceased may be assigned and set out to her in fee by said court, 
as provided by law. 

Dated this first day of March, A. D. 1895. 

Ann Jones. 


The assent to this petition is in the following form: 


The undersigned, being all the persons interested, hereby 
assent to the foregoing petition. 
John Stevens, 
Henry Jones, 
Amos Jones, 
Sarah Adams, 
Isaac Andrews, guardian. 


If all parties in interest do not assent to this peti- 
tion, they must be notified in such manner as the 
court may order, the general rule being the same as 
in assignment of dower; and an affidavit of the giv- 
ing of such notice must be filed in the court. 
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If the deceased owned real estate in common with 
others, the fact should be stated in the petition at 
the asterisk (*), and a request should be made in the 
prayer that partition be made thereof, a description 
of such real estate, a statement of the deceased’s 
share therein, and a list of the names and residences 
of such co-tenants being inserted in or annexed to 
the petition, as in setting off dower. 

The decree of the court will be in the following 
form :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, ss. 

Ata Probate Court holden at Salem, in and for said county 
of Essex, on the fourth day of April, inthe year of our Lord 
one thousand eight hundred and ninety-seven. 

On the petition of Ann Jones, praying that there may be as-» 
signed and set out to her [or, him] in fee as widow [or, hus- 
band] of Thomas Jones, late of Salem, in said county of Essex, 
merchant, deceased, the whole of the real estate of which he 
died seized in this Commonwealth, the same not exceeding five 
thousand dollars in value. 

All persons interested having been duly notified, and it ap- 
pearing that said Thomas.Jones died seized of real estate in this 
Commonwealth, that said Ann Jones is his widow, and entitled 
to said real estate in fee to an amount not exceeding five thou- 
sand dollars in value. 

And it further appearing that the whole of the said real es- 
tate of the deceased is sufficiently described in said petition, 
and that it is therein alleged to be of less than five thousand 
dollars in value, and it appearing to the satisfaction of the 
court that the entire realty of which the deceased died seized 
in this Commonwealth does not in fact exceed the sum of five 
thousand dollars in value: 


ADMINISTRATION ON INTESTATE ESTATES. 167 


It is decreed that the whole of the said real estate of the said 
Thomas Jones be assigned to her, as prayed for, to wit: [De- 
scribe the real estate as in the petition]. 

To have and to hold to her, the said Ann Jones, and her heirs 
in fee. | 

Asa B. Coit, Judge of Probate Court. 


; 


Life Interest, ete. 


After the widow’s estate in fee of five thousand 
dollars in value has been assigned to her, in cases 
where she is entitled to it, she must petition the court 
to have half of the remainder of the real estate as- 
signed to her for life, if she wishes it. 

The widow may, instead of this life estate, claim 
her dower in the real estate not taken by her in fee 
by filing in the probate office, within six months after 
the date of letters of administration on her husband ’s 
estate, her election therefor.! Such evidence of choice 
on her part is in simple form, substantially as fol- 
lows :— 


I hereby certify that I elect to have my right of dower as- 
signed to me out of the real estate of my husband, Thomas 
Jones, late of Danvers, inthe county of Essex, deceased, not 
already assigned to me in fee under the statute, instead of my 
life estate therein, according to P. S., c. 124, § 3. 

Danvers, June 2, 1891. Ann Jones. 


The probate court has jurisdiction in the assign- 
ment, if the heirs of her husband do not dispute her 
interest.” 

The assignment of the life estate must be made by a 
proceeding separate from the first, though at the same 


MP S.C. L2k,9 Os Be SagiCe Lota 0. 
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time. The widowis the petitioner; but if she fails to 
petition therefor within one year from the death of her 
husband, an heir or devisee of her husband, or any 
person having an estate in the lands subject to such 
interest, or the guardian of any such heir, devisee, or 
person, may bring the petition... The form of such 
petition is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Ann Jones, of Salem, in said county, 
widow, that Thomas Jones, late of Salem, in said county of Es- 
sex, merchant, deceased, intestate, whose estate is settled in 
this court, died seized of certain lands in this Commonwealth; 
that she is his widow, and entitled, during her life, to one-half 
of his real estate other than that taken by her in fee; that her 
right is not disputed by the heirs or devisees; and that the 
names and residences of all persons now interested therein are 
as follows: [Follow the form used in setting off the estate in fee 
of five thousand dollars, in reference to names and residences 
of parties interested, and also where a portion of the real es- 
tate is held in common by the deceased with third parties]. 

Wherefore she prays that her said estate may be assigned to 
her by said court, as provided by law. 

Dated this first day of March, A. D. 1897. 

Ann Jones. 


The assent to the petition of parties interested is 
given as in the case of setting off the estate in fee 
of five thousand dollars. If they do not assent, they 
must be cited, as in that proceeding. The warrant 
issued by the court to the petitioners is in the follow- 
ing form :— 


1P,§., c. 124, § 10. 
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COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 

[SEAL] To John Johnson, James Jameson and Jack Jack- 

son, all of Salem, in said county. 

You are appointed commissioners to set off to Ann Jones, 
widow of Thomas Jones, late of Salem, insaid county, deceased, 
during her life, one-half of the real estate of which he died 
seized in this Commonwealth, other than that taken by her in 
fee. 

First, being sworn, you will give notice to all parties inter- 
ested of the time and place appointed by you for setting off 
one-half of said estate, and 

You will set off to said widow, by metes and bounds, one- 
half of all the real estate of which said deceased died seized 
in this Commonwealth, other than that taken by her in fee, if 
it can be so done without damage to the whole estate. 

But if the estate out of which one-half is to be assigned con- 
sist of a mill or other tenement which cannot be divided with- 
out damage to the whole, you will assign to said widow one- 
half of the rents, issues or profits thereof, to be had and re- 
ceived by her as a tenant-in-common with the other owners of 
the estate. 

You will cause all persons interested, who are satisfied with 
your doings, to certify the same on your report, and willreturn 
this warrant, with your doings thereon, as soon as may be to 
said Probate Court. 

Witness, Robert Anderson, Judge of said Court, at Haverhill, 
this first day of March, in the year of our Lord one thousand 
eight hundred and ninety-one. 

John Andrew, Register. 


Before entering upon the performance of their 
duties, the commissioners must be sworn, and a cer- 
tificate of their oath in the following form filed in the 
court :— 
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Essex, ss. March 8, A. D. 1891, Then personally appeared 
the three commissioners above named, and made oath that they 
would faithfully and impartially execute the duties assigned 


them by the foregoing warrant. 


Before me, Aaron Stephens, Justice of the Peace. 


The commissioners must give notice to all parties 
interested of the time and place appointed by them 
for the performance of their duties, and then proceed 
as in the assignment of dower, except as to the pro- 
portion to be assigned. One-half of the real estate 
of the deceased which remains after the five thousand 
dollars’ worth has been assigned to the widow in fee 
under a former warrant is what must be assigned, 
and this one-half for life only. The commissioners 
must make a return to the court, as in assignment of 
dower, proceeding, after the appraisal of all of the 
estate of which the deceased died seized in this com- 
monwealth, to state what has been already assigned 
to the widow in fee to the amount of five thousand 
dollars under a former warrant. Then state that of 
this balance which is of an amount stated, “ one-half 
thereof is hereby assigned to” the widow, naming 
her, ‘to have and to hold the same as tenant for her 
life, said one-half hereby assigned being described as 
follows.” Then proceed to describe it by metes and 
bounds. This return must be subscribed by the com- 
missioners ; and should be assented to at the end of 
the return by all parties interested, as in assignment 
of dower. If all of such parties do not assent they 
must be cited. The decree of the court is similar 
to that in the assignment of dower. 
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Under Deed of Jointure—When a widow is enti- 
tled by deed of jointure to an undivided interest in 
the real estate of her husband, either for life or dur- 
ing widowhood, if her right is not disputed by his 
heirs or devisees, she may have such interest assigned 
to her by this proceeding. | 


MORTGAGE OF REAL ESTATE TO PAY DEBTS, ETC. 


The probate court having jurisdiction of the estate 
of a deceased person may on petition and after notice 
to all persons interested, if upon a hearing it appears 
to be for the benefit of such estate, authorize an ad- 
ministrator to mortgage any real estate of the de- 
ceased for the purpose of paying debts or charges of 
administration, or for the purpose of paying an exist- 
ing len or mortgage on the estate of the deceased ; 
or it may authorize such administrator to make an 
agreement for the extension or renewal of such an 
existing mortgage.} 

The petition is in the following form :— 


To the Honorable the Judge of the Probate Court for the 
county of Essex. 

Respectfully represents John Smith, administrator of the es- 
tate of Thomas Smith, late of Salem, in said county of Essez, 
physician, deceased, that said deceased died seized of the fol- 
lowing described real estate, viz.: A certain lot of land, with 
the buildings thereon, situate in said Salem, and bounded on the 
east by Jarow street, on the south by land of Abel Grant, on the 
west by land of Jowder Lonfrey, and on the north by Yellow lane, 
socalled ;* that he desires to mortgage the same to secure the 
sum of fourteen hundred and fifty and 50-100 dollars, the amount 
necessary to be raised thereon for the following purposes, viz.: 


1 St. 1895, ¢. 140. 
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for payment of debts and charges of administration [or, for the 
payment of the mechanics’ lien upon said property of said amount; 
or, for the payment of a mortgage of said amount; etc.]. 
Wherefore he prays that he may be authorized to mortgage 
said real estate for said purposes. 
Dated this first day of March, A. D. 1896. 
John Smith. 


If the petition is brought for authority to make an 
agreement for the extension or renewal of an exist- 
ing mortgage, the remainder of the petition after the 
asterisk (*) should be left out and the following 
clauses inserted in its place :— 


That he desires to be authorized to make an agreement to ex- 
tend [or, renew] a certain mortgage existing on said described 
premises for $1450, held by Andrew Wheeler of said Salem, for 
three years from the first day of April, A. D. 1896, upon the same 
terms as the existing mortgage. 

Wherefore he prays that he may be authorized to make said 
agreement. 

Dated this first day of March, A. D. 1896. 

John Smith. 


A list of the debts of the deceased should accom- 
pany the petition, if a mortgage is to be authorized 
to be raised to pay them. The following is the form 
of the list of debts :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 


Estate of Thomas Smith, late of Salem, in said County of 
Essex, deceased. 


ADMINISTRATION ON INTESTATE ESTATES. 173 


A list of debts which appear to be due from said estate. 


NAMES OF RESIDENCE NATURE OF SECUR- 

















yp 4 AMOUNT. 
CREDITORS. OR P.O. ADDRESS, DEBT. 2d KN 

Jas. Anderson,| Danvers, Mass. | Loan. None. $150,00 

William Jones,| 15 Lemon St., | Labor. i, 26.50 
Salem, Mass. 

John Adams, | Wenham,Mass. | Mdse. Lien. 25,00 

Henry Griffin, | Salem, Mass. Nursing. Chattel 
Mort. 29.00 
eT. Allen 14Alamode St., | Medical None. 110.00 
‘ Salem, Mass. | Attendance. 

Samuel How, |4 Berne St., Undertak’g.| * 105.00 
Salem, Mass. 

Moses Winter, |5 New St., Groceries. a 21.50 
Salem, Mass. 

Anglo Chiol, |9 Meisle St., Gravestone. i 80.00 
Salem, Mass. 

66 cry fn 

Thomas Aiken,| Andover, Mass. | Book 578,50 

Account. 

$1,125.50 

Charges of administration, say................. 325,00 

SEN es ita sets eh ed, ad ae EA's iMate elec) tates $1,450.50 


John Smith, Administrator. 


This list of debts must be sworn to, and a certifi- 
cate of the oath, in the following form, filed there- 
with :— 


Essex, ss. March 1, A. D. 1896. 

Then personally appeared John Smith, and made oath that 
the foregoing statement, by him subscribed, is true to the best 
of his knowledge and belief. 

Before me, William L. Hill, Justice of the Peace. 


The representations of the administrator in neither 
the petition nor list of debts bind him to the stated 
amount of the claims, nor that the estate owes the 
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parties named, and he is free to contest the validity of 
either the whole or a part of each or all. The repre- 
sentation is made for the purpose of authorizing a 
sale of the real estate, and for no other purpose what- 
ever can it be taken advantage of.1 

The petition may be assented to in writing by all 
parties in interest, by subscribing their names to the 
following assent: ‘The undersigned, being all the 
persons interested, hereby assent to the foregoing pe- 
tition.” If this is not done they must be cited, by 
any person delivering a copy of the citation issued 
by the court upon the petition to each person inter- 
ested fourteen days at least before the return day 
named therein, or by publishing the same once in 
each week for three successive weeks in the newspa- 
per named therein, the last publication to be one day 
at least before such return day. Return must be 
made thereon under oath, as in the ordinary case, 
showing in which way the citation was served, the 
oath being to the truth of the return, and a certificate 
of the oath must be filed in the case. 

The decree follows the prayer, and is general. It 
must fix the amount for which the mortgage may be 
given, the rate of interest, and may order a certain 
part of the principal to be paid from time to time 
from the income of the premises mortgaged.? 

The mortgage may contain a power of sale, and 
must set forth the fact that it is made under license 
of court and the date of such license.® 

‘If the bond of the administrator already on file is 
not, in the opinion of the court, large enough to cover 


LP.S., c. 142, § 20. 3P.S., c. 142, § 6. 
2P.5S., c. 134, § 20. 
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the amount to be raised by the mortgage, the court 
may require an additional bond to be filed.! 


SALE OF REAL ESTATE TO PAY DEBTS, ETC. . 


If the personal estate is insufficient to pay the 
debts of a deceased person, charges of administra- 
tion, allowances, etc., the administrator must sell, 
under a license therefor from the probate court, a 
sufficient amount of the real estate to make up the 
deficiency.” 

Before the court will order a sale of real estate for 
the payment of debts, an inventory of the estate 
must be filed. No license can be granted for such 
sale if any of the persons interested in the estate give 
bond to the administrator, in a sum and with sure- 
ties approved by the court, and with condition to pay, 
so far as the personal estate of the deceased shall be 
insufficient therefor, all debts therein mentioned that 
shall eventually be found due from the estate, and 
the charges of administering the estate.® 


At Public Sale. 


Lands of deceased persons may be sold under au- 
thority of the probate court for the payment of debts 
and charges of administration, if the personal estate, 
exclusive of the allowance to the widow, is insuffi- 
cient therefor. All such sales are made subject to 
the rights of dower and homestead. The following 
is the form of the petition for this purpose :—+* 


1P.S., ¢. 143, § 4. 3P.S., c. 134, § 10. 
P.S., c. 134, § 1. 4P.S., c. 134, §§ 5, 6. 
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To the Honorable the Judge of the Probate Court in and for 
the county of Essex : 

Respectfully represents John Smith, administrator of the es- 
tate of Thomas Smith, late of Salem, in said county of Essex, 
physician, deceased ; 

That the debts due from the deceased, as nearly as they 
can now be ascertained, as shown by the list here- 








with filed, amount tO. i220. 6. . --)- oe eens ee eee $1125.50 
And the charges of administration to...............+- 325.00 
Amountine In all TOL. ses Kote eee atte wee $1450.50 


That the value of the personal estate, in the hands of 
the petitioner (exclusive of the widow’s allowance) is 000.00 


That the personal estate is therefore insufficient to pay 
the debts of the deceased and the charges of admin- 
istration, and it is necessary for that purpose to sell 
some part of the real estate to raise the sum of.... $1450.50 


*That the real estate which the petitioner proposes to sell 
consists of the following parcels, to wit: A certain lot of land, 
with the buildings thereon, situate in said Salem, and bounded on 
the east by Jarow street, on the south by land of Abel Grant, on 
the west by land of Jowder Lonfrey, and on the north by Yellow 
lane, so called; also, a certain lot of land situate in said Dan- 
vers, in said county of Essex, bounded north by Endicott street, 
east by land of Needham, south by land of John Porter, and 
west by land of Boston and Maine Railroad Company; and that 
by a partial sale thereof the residue would be greatly injured. 

Wherefore your petitioner prays that he may be.licensed to 
sell the whole of said parcels at public auction for the payment 
of said debts and charges of administration. 

Dated the first day of March, A. D. 1896. 

John Smith. 


The petitioner may ask to sell a sufficient part of 
the real estate to raise the sum required, but it is inad- 
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visable, as the property cannot be sold for an amount 
in the least beyond that desired to be raised, the 
decree of the court being insufficient therefor. 

This petition must be accompanied by a sworn list 
of debts, as in petitions to mortgage the real estate 
of a deceased person to raise money to pay debts ; 
and the petition may be assented to by the parties in- 
terested as in that proceeding, and if they do not as- 
sent they must have personal service of the citation 
issued by the court at least fourteen days before the 
return day named therein, or it must be published 
three weeks successively in the newspaper named 
therein.! 

The court cannot grant the petition if any one in- 
terested in the estate gives a bond satisfactory to the 
court to the administrator, conditioned to pay, so far 
as the personal estate of the deceased shall be insufh- 
cient therefor, all debts mentioned in the petition 
that shall eventually be found due from the estate and 
charges of administration.” 

The decree is “to sell at public auction the whole 
of said parcels of real estate,” after finding “that it 
is necessary to sell some part of the real estate of 
said deceased, for the payment of his debts and 
charges of administration, the personal estate being 
insufficient therefor, and that by a partial sale thereof 
the residue of said parcels would be greatly injured.” 

A license is thereupon issued to the administrator.? 

Notice of the time and place of the sale of the 
real estate thus authorized to be sold shall. be given 
by causing notifications thereof to be posted, thirty 


1P.S., c. 134, § 9. 8P,S., c. 134, § 11. 
2P.S., c. 134, § 10. 
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days at least before the sale, in some public place in 
the city or town where the lands lie, and in two ad- 
joining cities or towns, if there are so many in the 
county, or, if the court granting the license so orders, 
by publishing the notice three weeks successively in 
a newspaper.! The sale must take place within one 
year from and after the date of the decree. The 
following is a form of a sufficient notice :— 


Administrator’s Sale of Real Estate. 


By virtue of a license granted to me by the Probate Court for 
the County of Essex, dated April 2, 1896, will besold at public 
auction, at the office of John E. Meader, auctioneer, 107 Nor- 
thend street, in Salem, in said county, at 4 o’clock P. M., Sat- 
urday,® May 10, 1896, the following described real estate, viz. :— 

A certain lot of land, with the buildings thereon, situate in 
said Salem, and bounded on the east by Jarow street, on the 
south by land of Abel Grant, on the west by land of Jowder 
Lonfrey, and on the north by Yellow lane, so called; also, 

A certain lot of land situate in Danvers, in said county, 
bounded north by Endicott street, east by land of Needham, 
south by land of John Porter, and west by land of Boston and 
Maine Railroad Company. 

Terms made known at sale. 

John Smith, 
Administrator of estate of Thomas Smith. 
Salem, April 4, 1896. 


An affidavit of the administrator, or of the person 
employed by him to give such notice, or of any one 


1p.8., c. 184, § 12. The uniform §15. SeeP.S., c. 142, § 18, for de- 


practice now is to advertise the sale 
in a newspaper, and not to post the 
notices. 

2P.S., c. 142, § 8; unless the sale is 
of land recovered under P. S., ¢. 134, 


livery of deed after a year. 

3A notice is void if the day of the 
week and of the month do not agree. 
Weliman v. Lawrence, 15 Mass. 326 
(1818). 
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who knows the facts, with a copy of the notice, 
should be filed in the probate office immediately after 
it is given as evidence of the same.!_ The following 
is the form :— 


I? do testify and say thatt, being authorized by the Probate 
Court, for the County of Essex, on the third day of April, A. 
D. 1896, to make sale of the real estate hereinafter described of 
Thomas Smith, deceased, for the purposes in the license set 
forth, I gave public notice of the time and place of sale, by 
publishing a notification thereof, once in each week, for three 
successive weeks, in the Salem Daily Gazette, a newspaper 
published in Salem, commencing on the fifth day of April, A. 


D. 1896, and the following is a true copy of said notice: 
[Paste here a copy of the notice cut from the newspaper. ] 


John Smith. 


COMMONWEALTH OF MASSACHUSETTS. 

Essex, ss. May 3, A.D. 1896. Then personally appeared 
John Smith, and made oath to the truth of the above affidavit 
by him subscribed. 

Before me, Samuel Jones, Justice of the Peace. 


The sale must be conducted by a duly licensed 
auctioneer. If at the time appointed for the sale the 
administrator deems it for the interest of all persons 
concerned that the sale should be postponed, he may 
adjourn it fora time not exceeding fourteen days, 
and notice of such adjournment must be given by a 
public declaration at the time and place first appoint- 
ed for the sale. If the adjournment is for more than 
one day further notice of the sale must be given by 


1P.S., c. 134, $13, amended by St. the affidavit, insert here the name of 
1888, c. 148, § 2, and St. 1888, c. 380. the affiant, and at the dagger (+) in- 

21f the person employed by thead- sert the name of the administrator, 
ministrator to give the notice makes 
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posting or publishing, as time and circumstances may 
admit.1 

If the administrator is licensed to sell lands fraud- 
ulently conveyed by the deceased, or fraudulently 
held by another person for him, or lands to which the 
deceased had a right of entry, or of action, or of 
which he had a right to a conveyance, he may first 
obtain possession of such lands by entry or by action, 
and may sell the same at any time within one year 
after so obtaining possession. He may make a formal 
entry upon the premises, and bring the action on his 
own seizin acquired by such entry, demanding the 
land as administrator.” 

After the sale of the property to the highest bid- 
der, the administrator must give a deed of the lot or 
lots sold to the purchaser (or purchasers, if several 
lots are sold to two or more purchasers). The fol- 
lowing is a form of the deed :— 


Know all men by these presents, that whereas I, John Smith, 
of Salem, in the Commonwealth of Massachusetts, as admin- 
istrator of the estate of Thomas Smith, late of said Salem, by 
virtue of a license granted to me onthe second day of April, 
A. D. 1896, by the Probate Court for the County of Essez, in said 
Commonwealth, sold the real estate of the said deceased, here- 
inafter described, at public auction, on the tenth day of May, 
A. D. 1896, to James Howie, of said Salem, for the sum of one 
thousand dollars, which amount was bid by the said James 
Howie, and was the highest bid made therefor at said auction. 
Now, therefore, in consideration of the said sum of one thou- 
sand dollars to me paid by the said James Howie, the receipt 
whereof is hereby acknowledged, I do, as Administrator as 
aforesaid, and by virtue of the aforesaid license, hereby grant, 


1P, §., c. 134, § 14. 2P. S., c. 134, § 15. 
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bargain, sell, and convey unto the said James Howie and his 
heirs and assigns, a certain lot of land, with the buildings thereon, 
situate in said Salem, and bounded on the east by Jarow street, on 
the south by land of Abel Grant, on the west by land of Jowder 
Lonfrey, and on the north by Yellow lane, so called. To have 
and to hold the granted premises, with all the privileges and 
appurtenances thereto belonging, to the said James Howie and 
his heirs and assigns, to their own use and behoof forever. And 
Ido hereby covenant with the grantee and his heirs and assigns 
that the notice of the time and place of said sale was given ac- 
cording to the order of the Probate Court, and that the said 
premises were sold accordingly at public auction as above’ set 
forth. In witness whereof I hereto set my hand and seal this 
twelfth day of May, in the year one thousand eight hundred 
and ninety-siz. 
Signed and sealed in presence of John Sinith [SEAL], 
Daniel Towne. Administrator. 


COMMONWEALTH OF MASSACHUSETTS. 

Essex, ss. May 12, 1896. Then personally appeared the 
above-named John Smith, administrator, and acknowledged the 
foregoing instrument to be his free act and deed. 

Before me, Walter J. Cross, Justice of the Peace. 


At Private Sale. 


The court may authorize the administrator to make 
a private sale of the real estate of the deceased for 
the payment of debts, where an offer has been made 
for its purchase.!_ The petition is the same as that for 
license to sell at public auction down to the asterisk 
(*), the remainder being as follows :— 


That an advantageous offer for the purchase of the parcel 
hereinafter described has been made to your petitioner, to wit, 
the sum of one thousand dollars; 

1S¢. 1886, c. 187, § 1. 
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That the real estate which the petitioner proposes to sell con- 
sists of the following parcel, to wit: 

[Describe the real estate, as in the petition for license to sell 
at public auction. | 

And that by a partial sale thereof the residue would be great- 
ly injured, and that the interests of all parties concerned will 
be best promoted by an acceptance of said offer. Wherefore 
your petitioner prays that he may be licensed to sell at private 
sale, in accordance with said offer, or upon such terms as may 
be adjudged best, the whole of said parcel, for the payment of 
said debts and charges of administration. 

Dated the first day of March, A. D. 1896. 

John Smith. 


Parties interested must either assent in writing, or 
be given notice of the petition and of the time and 
place appointed for hearing the same, by service of 
such notice personally on them at least fourteen days 
before the time appointed for the hearing, or by publi- 
cation three weeks successively in such newspaper as 
the court orders.! 

The decree declares that it is necessary to sell 
some part of the real estate of said deceased, for the 
payment of his debts and charges of administration, 
the personal estate being insufficient therefor, and 
that by a partial sale the residue of the said parcel 
would be greatly injured ; that an advantageous offer 
for the purchase thereof has been made to said peti- 
tioner, and that the interest of all parties concerned 
will be best promoted by an acceptance of said offer ; 
and the decree will be that the petitioner be licensed 
to selland convey, in accordance with said offer, or 
for a larger sum, the whole of the said parcel of real 
estate. . 

1 St. 1886, ¢. 137, § 2. 
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The license issued upon the decree gives authority 
to sell for the sum offered, or fora larger sum, at 
private sale, or to the highest bidder at public auc- 
tion. If sold at public auction, the administrator 
must proceed as in the ordinary case of license to sell 
at public auction. In either case the sale must be 
made within one year from and after the date of the 
license. 

The deed in the case of a private sale is in the fol- 
lowing form :— 


Know all men by these presents, that whereas J, John Smith, 
of Salem, in the Commonwealth of Massachusetts, as adminis- 
trator of the estate of Thomas Smith, late of said Salem, de- 
ceased, by virtue of a license granted to me on the third day of 
April, 1896, by the Probate Court for the County of Essex, in 
said Commonwealth, have sold the real estate of said deceased 
hereinafter described, at private sale, to Colin James of Dan- 
vers, in said county of Essex, for the sum of one thousand dol- 
lars. Now, therefore, in consideration of the said sum of one 
thousand dollars to me paid by the said Colin James, the receipt 
whereof is hereby acknowledged, I do, as administrator as 
aforesaid, and by virtue of the aforesaid license, hereby grant, 
bargain, sell and convey unto the said Colin James and his heiis 
and assigns [Describe the real estate conveyed]. To have and 
to hold the granted premises, with all the privileges and ap- 
purtenances thereto belonging, to the said Colin James and his 
heirs and assigns, to their own use and behoof forever. In wit- 
ness whereof I hereto set my hand and seal this tenth day of 
April, in the year one thousand eight hundred and ninety-siz. 
Signed and sealed in presence of 

Daniel Towne. John Smith [SEAL], 
Administrator. 
[Acknowledgement. ] 


1 St. 1886, c. 137, § 1. 
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Administrators may, after the same notice to per- 
sons interested that is required upon a petition by 
such parties for a license to sell real estate, be au- 
thorized by the probate court to release and discharge, 
upon such terms and conditions as may appear to be 
proper, a vested, contingent, or possible right or in- 
terest belonging to the persons or estates by them 
represented in, or to real or personal estate, when 
such release or discharge appears to be for the benefit 
of such persons or estates.! 

Administrators may be authorized by the probate 
court, after notice to all persons interested, or upon 
their assent thereto, to sell and convey or release, 
upon such terms and in such manner as the court 
may order, lots in cemeteries belonging to the persons 
or estates by them represented.? 

Sales may be Hxamined into.—kEvery person au- 
thorized to make sale of land by license of court is 
required, upon application to the probate court by an 
heir, creditor, ward, or other person interested in the 
estate, to make answer upon oath as to all matters 
touching his exercise and fulfilment of said license, 
as fully as he is hable to account and be examined in 
reference to personal estate. If, in relation to the 
exercise of such license or to a sale under it, there is 
any neglect or misconduct in the proceedings of such 
person, by which a person interested in the estate 
suffers damage, such interested person may recover 
compensation therefor on the probate bond or other- 
wise, as the case may require.® 


1P,S., ¢. 142, § 4. 3P,S., c. 142, $11. 
2P,S., c. 142, § 5. 
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SALE OF PROPERTY, ETC., BY FOREIGN ADMINISTRA- 
TORS. 


An administrator appointed in another state or in 
a foreign country on the estate of a person dying out 
of the commonwealth, upon whose estate there is no 
administrator appointed here, may file an authenti- 
cated copy of his appointment in the probate court 
for any county in which there is real estate of the 
deceased, after which he may be licensed by such 
probate court to sell real estate for the payment of 
debts and charges of administration in the same man- 
ner and upon the same terms and conditions as an 
administrator appointed within the commonwealth.! 

Such administrator, before making such sale, must 
file a bond payable to the judge of such probate court 
with sufficient surety or sureties, and with condition 
to account for and dispose of said proceeds according 
to law; unless it appears to the court that such admin- 
istrator has given a sufficient bond, in the state or 
country where he was appointed, to account for the 
proceeds of such sale, and an authenticated copy of 
such bond is filedin the probate court where the copy 
of his appointment is filed. Then, no bond will be 
required.” 

Notice of such sale must be given, and other pro- 
ceedings had, and the evidence of the sale perpetuated 
by affidavit, as in a sale made by an administrator ap- 
pointed within the commonwealth.? 

An administrator duly appointed in another state or 
foreign country, and duly qualified and acting, who 


1P, S., c. 134, $16. 3P.S., c. 134, §18. 
2P, S., c. 134, § 17. 
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may be entitled to any personal property in this com- 
monwealth, may, upon petition to the probate court, 
and after such notice to all persons interested as the 
court may order, be licensed to receive or to sell by 
public or private sale on such terms and to such per- 
son or persons as he shall think fit, or otherwise to dis- 
pose of, and to transfer and convey, any personal estate 
in the county in which he applies or any shares in a 
corporation which has an established or usual place of 
business in such county ; provided, it appears to the 
court that there is no administrator appointed in this 
commonwealth who is authorized so to receive and dis- 
pose of such shares or estate, and that such foreign 
administrator will be liable, upon and after such receipt 
or sale, to account for such shares or estate, or for the 
proceeds thereof, in the state or country in which he 
was appointed ; and, provided that no person resident 
in this commonwealth and interested as a creditor or 
otherwise objects to the granting of such license, or 
appears to be prejudiced thereby ; but no such license 
shall be granted to a foreign administrator until the 
expiration of six months from the death of his intes- 
tate.! 

All proceedings in the probate court respecting sales 
by a foreign administrator must be had in the county 
in which an authenticated copy of his original appoint- - 
ment is filed.? 


PERPETUAL CARE OF BURIAL LOTS. 


Administrators may pay to cemetery corporations or 
to cities or towns having burial places therein a rea- 


1P.S., c. 142, §3. 2P.S., c. 142, § 7. 
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sonable sum of money for the perpetual care of the 
lot in which the body of their intestate is buried. The 
probate court may determine, after notice to all parties 
in interest, to whom the same is to be paid and the 
amount thereof,and such sum will be allowed in final 
accounts of such administrators.! 

For this purpose the general blank petition issued 
by the probate court should be used. All the facts 
necessary on which to found a decree should be plain- 
ly stated, and the prayer should follow the statute. 


SUCCESSION OR COLLATERAL TAX. 


The Succession or Collateral Tax, payable to the 
state treasurer, under St. 1891, c. 425, and acts in 
amendment thereof, is due at the end of two years 
from the date of the approval of the administrator’s 
bond, except when distributive shares are paid within 
the two years, the tax thereon is due at the time the 
same are paid. In cases, however, where the probate 
court has ordered the administrator to retain funds 
to satisfy a claim of a creditor, whose right of action 
for which does not accrue within the two years, 
the payment of the tax may be suspended by an order 
of the court to await the disposition of such claim. 
If the tax is not paid when due, interest at the rate 
of six per cent. per annum is collected from the time 
the same became due; and the tax and interest that 
may accrue on the same is a lien on the property sub- 
ject to the tax till the same is paid to the common- 
wealth.” 

An administrator having in charge or trust any 


1St. 1897, c. 321. 2St. 1895, c. 430, § 1. 
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property subject to this tax, must deduct the tax there- 
from, or collect it thereon from the legatee or person 
entitled to said property, and he must not deliver any 
specific legacy or property subject to said tax to any 
person until he has collected the tax thereon.1 

Whenever any of the real estate of a decedent 
passes to another person, subject to said tax, the 
administrator of the decedent must inform the state 
treasurer thereof within six months after he has as- 
sumed the duties of his trust, or if the fact is not 
known to him within that time, then within one 
month from the time when the fact becomes known to 
him.? | 

Whenever, for any reason, the heir, who has paid 
any such tax, afterwards refunds any portion of the 
property on which it was paid, or it is judicially deter- 
mined that the whole or any part of such tax ought 
not to have been paid, said tax, or the due proportional 
part thereof must be paid back to him by the adminis- 
trator. 

The value of the property subject to the tax is its 
actual value as found by the probate court, but the 
state treasurer, or any person interested in the succes- 
sion to said property, may apply to the probate court 
having jurisdiction of the estate, and on such applica- 
tion the court must appoint three disinterested per- 
sons who, being first sworn, must appraise such prop- 
erty at its actual market value, for the purposes of the 
tax, aud must make return thereof to the court, which 
return may be accepted by the court; and if so 
accepted it is binding upon the person by whom the 


1St. 1891, c. 425, § 5. 3 St. 1891, c. 425, § 12, amended by 
2St. 1891, c. 425, SLE: St, 1892, c. 379. 
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tax is to be paid, and upon the commonwealth. The 
fees of the appraisers are fixed by the judge of probate, 
and paid by the state treasurer. In case of an annuity 
or life estate the value thereof is determined by the so 
called actuaries’ combined experience tables and four 
per cent. compound interest.! 

No final settlement of the account of an administra- 
tor can be accepted or allowed by the probate court 
unless such account shows, and the judge of the court 
finds, that all this tax upon the estate to be settled by 
the account, has been paid; and the receipt of the 
state treasurer is the proper voucher for such payment.? 

It is advisable for the administrator to consult the 
judge of the probate court in which the estate is being 
settled in relation to the tax before rendering any 
account of the property subject to the tax to the state 
treasurer, as the judge has the final adjudication of the 
matter, and upon the correctness of the tax and the 
payment thereof depends the allowance of the entire 
account. Upon application, the state treasurer will 
forward a blank statement, prepared for the purpose, 
upon which the administrator can make his report of 
the estate that is subject to this tax. If the return is 
apparently correct, upon receipt of the amount of the 
tax due as therein represented the state treasurer will 
give a receipt in proper form, which will be a voucher 
for the payment thereof in the settlement of the ac- 
count of the administrator in the probate court. It is 
well to have this receipt recorded in the probate court 
records. 


1§t. 1891, c. 425, § 13. See table on 2St. 1891, c. 425, § 16. 
pages 69 and 70. 
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ACCOUNT. 


An administrator is not bound to render an account 
of his administration until he has received some prop- 
erty of the estate.? 

At the end of two years from the date of the admin- 
istrator’s appointment, if he has paid all bills against 
the estate that are known to him, and has collected 
all the claims due to the estate that are collectible, 
and no suit has been brought against the estate which 
remains unsettled, the administrator must render an 
account of his settlement of the estate to the court 
which appointed him. It is the law, and the bond is 
conditioned to return an account once a year and at 
such other times as the court may order, but this is 
rarely complied with, though it can be requested by 
any person in interest at least once a year. Upon the 
application of an administrator, the court may excuse 
him from rendering anaccount in any year, if satisfied 
that it is not necessary or expedient thatsuch account 
should be rendered.? 

Under probate rule x1, “ Notice upon an account 
not intended as final will be issued only by direction 
of the court. Every such account, when no notice 
has been ordered, unless accompanied by the assent 
in writing of all persons interested, will be filed, the | 
footings of its schedules entered upon the docket, 
and the consideration of its allowance will be post- 
poned till the hearing upon the final account.” 

_The account should be rendered in the following 
form :—® 


1 Walker v. Hall et al., 1 Pick. 20 1P.S.,¢. 144,,$a5 
(1822). 3St. 1395, c. 210. 
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The first; [or, second; or, first and final, etc.] account of John 
Smith, administrator of the estate of Thomas Smith, late of 
Salem, in the county of Essex, merchant, deceased. 

This account is for the period beginning with the first day of 
March, A. D. 1895, and ending with the tenth day of March, 
A. D. 1897. 

Said accountant charges himself with the several 
amounts received, as stated inSchedule A, herewith 
ETT ay ales aed Soles WARES Line o ty Ac 0. ope $2,500.00 

And asks to be allowed for sundry payments and 
charges, as stated in Schedule B, herewith exhib- 

Pep Lo lied yO Ere Ose A are 2 ... 1,500.00 





Balance as stated in Schedule C, herewith exhibited.. $1,000.00 
John Smith, Administrator. 
SCHEDULE A. 
Amount of personal property, according 
RDI VOTO Laie ee PEL rile. LS alate: $1,750.00 
Balance of next prior account?.......... 
Amounts received from income, gain on 
sale of personal property over ap- 
praised value, and from other prop- 
erty, as follows: 


1895. 
1 Apr. 2 By interest on deposit in Salem Savings 
BAT SOOKE Osa OMe cslolge ae) Seiate osles 11.00 
2 ‘* 3 By sale of personal property over ap- 


TREN OC whl oe cease tems se ste ace. 9/2 eles «2 468.00 
1896. 
8 Jan.4 By claims collected from the following per- 
sons, not inventoried ;—? 
THOMAS ANGCOVCL SIT cue sh <- 2 A 16.00 
Me ITGa Ol] DOnt cmc eile eee ess & chew 2.5 ei 3.35 


1If it is a second account cross ing for increase in value of the per- 
out this line. sonal assets of the deceased, and for 

21f it is an original account cross personal property not inventoried. 
out this line. P.S.,¢: 141, $$i3, 4, 5. 

8This is the method of account- 
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4 July 21 By sale of real estate (house lot on Winter 
street), sold to James Smith, for the 
payment of debts, etc.................-. 300.00 


$2,548.35 


SCHEDULE B. 


Showing payments, charges, losses and distributions. 


1895. 

1 Apr. 12 To Mary Smith, widow of deceased, al- 
LOWANCO sia. ais eee ee Pe $150.00 

2 * 13 To John Jones, Richard Long and George 
Mason, appraisers, services........... 18.00 

3 ‘** 14 To George Lamson, auctioneer, bill for 
services, advertising auction, etc...... 37.50 

4 ‘“ 17 To Geo. M. Stone, M. D., medical ser- 
VICES | Sods 3p. bent eaters Bene 79.00 
5 er se TO'T. 0. Fully undertaker bills eee — 101.00 
6) “18> To Zeno Rendon, Nursing). tesa each 30.50 
7 May 2 To Miller, Ames & Co., gravestone....... 95.00 
8. **-19 To City of Salem; taxes foris04. 27. ose. 171.75 
OE hae ad a Ol Rane metas water Dilliveceenees 16.80 
10 ‘ 28 To Salem Gazette, advertising citation.. 3.00 
11 June 1 To costs of suit against James Lang!.... 19.00 
12° July 16°To John) Billlaborse ce |p 14.25 

1896. 

13. June 1 To sale of personal property, less ap- 
praised ‘value,2an. 23h. eee oe 130.00 

To demand against John Adams, uncol- 
lect. ble4ss. 2... gsee rd (a a Pa Rae net eae 21.00 


14 Sept.2 To error in inventory, by insertion there- 
in one ox which did not belong to the 

estate? jsibive wots soins eines pee an 40.00 

1 The allowance of costsin suits of 2 This is the method of accounting 


an administrator is in the discretion for loss on sale of personal property 
of the court. P.S., c. 144, § 10. of an estate, etc. P.S., c. 144, §3. 
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1897. 
15 Mch.5 To State Treasurer, collateral or succes- 
Big CGA Xa e ee oy thts cafe e's bo aa Se 70.00 
16 Nu) To services as administrator!............ 300.00: 
17 oho To James Smith, son of deceased, dis- 
BEIDU GLY Ges ALG mre ent yak ce lees 04 310.00 
To John Smith, son of deceased, dis- 
PUL OULIVO SUBLCGn aie ie ess skies ark oe 310.00 
To Samuel Jones, grandson of deceased, 
TLISUTIDU tI VOrs tare eerie cela et oc iis as 155.00 
To Solomon Jones, grandson of de- 
COASBUs GISLTIDULIVO SNATOs, asses ss os cs 155.00 
To Mary Wales, daughter of deceased, 
distributive share.......... he Rae oer: 310.00 
$2,576.80 





SCHEDULE C.? 


[This schedule contains all items of personal property now in 
possession of the accountant, including cash. And if the ad- 
ministrator has changed any investment he should state it in 


this schedule. | 


To deposit in Salem Savings Bank, deposit book No. 101, $470.00 
To 40 shares of stock, Boston & Maine Railroad Com- 


1 Probate rule Ix provides that 
‘¢ No administrator shall receive any 
compensation by way of a commis- 
sion upon the estate by him admin- 
istered, but shall be allowed his rea- 
sonable expenses incurred in the 
execution of his trust, and such 
compensation for his services as the 
court in each case may deem just 
and reasonable. The account shall 
contain an itemized statement of 


oe ere ee 


ereee- eee sere 


Ce ee es 


8,000.00 
117.50 
1,250.25 


$9,837.75 


the expenses incurred, and shall be 
accompanied by a statement of the 
nature of the services rendered, and 
of such other matters as may be 
necessary to enable the court to de- 
termine what compensation is rea- 
sonable.”’ See P.S., c. 144, §7. 

2 If the account is a final one and 
contains the payment of the dis- 
tributive shares to the heirs, there 
will be no need of schedule C. 
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The account must be sworn to be “ just and true,”’ 
and a certificate of the oath attached. The oath of 
one of two or more joint administrators is sufficient in 
the discretion of the court.1 

The parties in interest may assent to the account 
by signing their names to the following :— 


The undersigned, being all persons interested, having exam- 
ined the foregoing account, request that the same may be al- 


lowed without further notice. 


If they do not assent in writing they must be cited 
before the account will be allowed. ‘The citation is 
served by delivering a copy of it to all persons inter- 
ested in the estate fourteen days at least before the 
return day named therein, or by publishing the same 
once in each week, for three successive weeks in a 
newspaper named therein, the last publication to be 
one day at least before the return day, and by mail- 
ing, post-paid, a copy of the citation to all such per- 
sons seven days at least before said day. The copy 
is best obtained by cutting the printed citation from 
the newspaper when the latter mode of notice is 
adopted. The return on the citation, which must be 
made under oath as in other cases, must show which 
method of notice was used. 

The accountant may be examined on oath before 
the court upon any matter relating to his accounts.? 

The decree of the court will be that the account 
“be allowed,” having stated that the same has “ been 
examined and considered by the court.” 

When an account is settled in the absence of a per- 


IP, §S., c. 144, § 11. 2P.S., c. 144, § 2. 


ADMINISTRATION ON INTESTATE ESTATES. 195 


son adversely interested and without notice to him, it 
may be opened upon his application at any time with- 
in six months after the settlement; and upon the set- 
tlement of an account all former accounts of the same > 
accountant may be so far opened as to correct a mis- 
take or error therein! This right to open former ac- 
counts is limited to accounts in the course of settle- 
ment of the same estate.” 

When upon the filing of an account in a probate 
court it appears to the court for cause shown that the 
items thereof should be finally determined and 
adjudicated, or at the option of the accountant after 
two years since any such adjudication, or his appoint- 
ment, notice of such proposed action on such account 
must be given to all parties as the court orders ; if the 
interest of a person unborn, unascertained or legally 
incompetent to act in his own behalf is not represent- 
ed otherwise than by the accountant, the court must 
appoint some competent and disinterested person to 
act as guardian ad litem or next friend for such person, 
and to represent his interest in the case.? This ap- 
pointment is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, ss. PROBATE COURT. 

Ata Probate Court holden at Hamilton, in said county, on 
the twenty-first day of June, in the year of our Lord one thou- 
sand eight hundred and ninety-one. 

Whereas, in the matter of the first [or, second; etc.] account 
of John Smith, administrator of the estate of Thomas Smith, 
late of Salem, in said county of Essex, it appears that Joanna 


1P.S., ce. 144,§ 9. 98 Mass. 462 (1868). 
2 Granger et ali., ex’rs, v. Bassett, 3St. 1895, c. 288, § 1. 


196 PRACTICE IN THE PROBATE COURT. 


Perkins is a minor [or, an insane person], and interested in said 
account, and has no legal guardian, except the accountant, 
therefore Joseph Lucy of Beverly, in the couny of Essex, is 
hereby appointed to act as guardian ad litem or next friend for 
such person, to represent her interest in said case. 

Josiah Randall, Judge of Probate Court. 


This appointment is accepted as follows :— 


I hereby accept the above appointment. 
Joseph Lucy. 


Before examining the account the guardian ad litem 
must be sworn,! and a certificate of oath attached 
to the letter of appointment in the following form :— 


Essex, ss. July 2, A. D. 1892. Personally appeared Joseph 
Lucy, and made oath that he would faithfully and impartially 
perform the duty reposed in him by the foregoing appointment. 

Thomas Mingo, Justice of the Peace. | 


The report of the guardian ad litem is ordinarily 
in the following form :— 


Having fully examined and considered the matter of the 
above-named account, I hereby [or, do not] assent to the allow- 
ance of the same. Joseph Lucy. 


When an administrator has paid or delivered over 
to a widow, husband or heir-at-law, any money or 
other property in his hands, without a previous order 
of court, and thereafter renders an account with a 
full and detailed statement thereof, verified by his 
oath, if, after such notice to all persons interested as 
the court may order, it appears that the persons to 
whom such payment of money or delivery of prop- 


1§t. 1895, c. 288, § 1. 
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erty was made would have been entitled to an order 
of court for such payment and delivery, and that 
such account ought to be allowed, a decree made 
accordingly has the same effect to discharge and ex- 
onerate the accountant and his sureties from further 
liability as if such payment and delivery had been 
made under a previous order of the probate court.! 


AUDITOR. 


After an account of an administrator has been 
filed, the judge may, before approving the same, ap- 
point one or more auditors to hear the parties inter- 
ested, examine vouchers and evidence, and report 
upon the same to the court, which report is prima 
facie evidence upon such matters as are expressly re- 
ferred to them. ‘The court must award reasonable 
compensation to such auditors, to be paid by the 
county. 

The appointment is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, Ss. PROBATE CouRT. 
March 17, A. D. 1897. 

In the matter of the first [or, second ; or, first and final; etc.] 
account of John Smith, administrator of the estate of Thomas 
Smith, late of Salem, in said county of Essex, merchant, de- 
ceased. 

It is ordered that James Barlow of Danvers, in said county, 
be, and he hereby is, appointed auditor in the above-mentioned 
matter, to hear the parties interested, examine vouchers and 
evidence and report upon the same to this Court. 

Charles Long, Judge of Probate Court. 


1S$t. 1894, c. 303. 2St. 1889, ¢. 311. 
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The auditor may simply examine accounts and 
vouchers, or conduct hearings as auditors appointed 
by the common-law courts, as the circumstances of 
the case may demand. They must report to the 
court which appointed them. Their report should be 
substantially in the following form :— 


Having examined the vouchers of the administrator and 
heard all evidence pro and con which any party interested de- 
sired to be heard relative to the matter herein referred to me, I 
do hereby report as follows:— 

Schedule A. I approve of and allow all items in Schedule A 
in full. 

Schedule B. Iapprove of and allow in full items numbered 
one (1), four (4), five (5), six (6), and eight (8). Of the other 
items of schedule B I find as follows:— 

Item 2. The estate was nowise responsible for this claim, and 
should not be held for its payment, in neither whole nor part. 

Item 3. The amount claimed in item three is too large, and 
only ten dollars of the same should be allowed against the es- 
tate. 

Item 7. The administrator has no voucher for the amount 
claimed in this item to have been paid, and the evidence re- 
garding the same is so conflicting and doubtful that I cannot 
allow either the whole or any part of the amount claimed in 
this item. 

Schedule C. I find that schedule C is correct. 

James Barlow, 
Auditor. 


DISTRIBUTION. 
Of Personal Estate. 


Administrators may pay to the heirs their shares of 
the balance of the estate after the debts, charges of 
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administration, etc., have been paid, and ask the court 
in his account to allow him for the same. This the 
court may do. But it is not safe to do this, as his 
determination as to whom the heirs are and the 
amounts of their respective legal shares is not bind- 
ing. <A decree of the court is the only way by which 
he is protected.! In the final settlement of an estate 
of considerable size, and of one where the family is 
not well known to him, the administrator should ap- 
ply to the probate court for such a decree and an or- 
der of distribution. 

An heir may require an administrator to pay over 
his distributive share in an estate within two 
years after the date of the approval of his bond, 
but in such case the probate court may require 
that such heir first give bond to the administrator, 
with surety or sureties to be approved by such 
court, and conditioned to refund the amount so to be 
paid, or so much thereof as may be necessary to sat- 
isfy any demands that may be afterwards recovered 
against the estate, and to indemnify the administra- 
tor against all loss on account of such payment.? 

The court may at any time order a partial distri- 
bution of the personal property of an estate to all 
the heirs, if it will not be detrimental to the estate.® 

The petition therefor is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, administrator hereinafter 

mentioned [or any other person in interest], that there is a bal- 


1 Palmer, ex’x,v. Whitney,adm’r, ?P.S.,c¢. 1 
166 Mass. 306 (1896). 2] BRAS ak oy IE 
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ance of the estate of Thomas Smith, late of Salem, in said 
county of Essex, merchant, deceased, intestate, in the hands of 
his administrator, which remains to be distributed among his 
widow and next of kin, whose names, places of residence and 
relationship to the deceased are supposed, or claimed to be as 
follows: 


NAME. RESIDENCE. RELATIONSHIP. SHARE. 
Ann Smith, Salem, Mass., widow, one-third, 
James Smith, A: vi son, one-sixth. 
John Smith, as i e eer 
Mary Brown, Danvers, Mass., daughter, sf + 
Sally Jones, Essex, Mass., granddaughter, one-twelfth. 
George Jones, Manchester, Mass., grandson, my a 


Wherefore your petitioner prays that distribution of such 
balance may be decreed by the court among such persons as 
may be proved to be entitled thereto, according to law. 

Dated this first day of January, A. D. 1897. 
John Smith. 


This must be sworn to, and a certificate of the 
oath in the following form attached :— 


Essex, ss. January 1, A. D. 1897. Then personally appeared 
John Smith, and made oath to the truth of the above repre- 
sentation, according to the best of his knowledge and belief. 

Before me, Anson N. Owen, Justice of the Peace. 


Whether assented to by the parties named as in- 
terested in the distribution or not, public notice of 
the petition must be given that any other parties may 
appear and claim their interest. The citation issued 
is to be served by publishing in a newspaper named 
therein, once a week for three successive weeks, the 
last publication to be one day at least before the re- 
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turn day named therein. The return on such a cita- 
tion is as follows :— 


I have served the foregoing citation as therein ordered. 
John Smith. 


The person making the return must swear to its 
truth, and a certificate of the oath must be annexed 
thereto. 

The decree must show that it appears * by the ac- 
count of John Smith, administrator of said estate, 
allowed by said court on the first day of January, A. 
D. 1897, that there isin his hands a balance of one 
thousand and forty-four dollars, and that the follow- 
ing persons! are entitled thereto in the proportions 
specified as follows : 

Ann Smith, Salem, Mass., one-third. 

James Smith, * “one-sixth. 

John Smith,  * “ oe 

Mary Brown, Danvers, Mass., one-sixth. 
Sally Jones, Essex, Mass., one-twelfth. 
George Jones, Manchester, Mass., one-twelfth. 


And that it is decreed that said balance be dis- 
tributed among them, and that an order for such dis- 
tribution be issued accordingly, with the direction to 
deposit in the Salem Five Cents Savings Bank, in the 
name of the Judge of Probate, any sums remaining 
unpaid after six months.” 

The order of distribution issued on the decree is 
in the following form :— 


1A decree of distribution is not to tled to distribution, and the amount 
be made in general terms, but must or proportion due to each. Loring 
state the names of the persons enti- v. Steineman, 1 Met. 204 (1840). 
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COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE CoURT. 


To John Smith, administrator of the estate of Thomas Smith, 
late of Salem, in the county of Hssex, deceased. 

You are ordered to distribute the balance of one thousand 
and forty-four dollars, in your hands, according to your ac- 

‘count allowed by said court on the first day of January, A. D. 
1897, by paying forthwith to the persons and in the amounts 
hereinafter specified, who, it appears to the court, are the widow 
[or, husband] and next of kin of said deceased, and entitled 
thereto in such proportions [add, if deemed necessary, 
retaining in your hands fifteen dollars thereof for future 
charges! ]. 

You are ordered to give written notice, by mail or otherwise, 
to each of said persons of the amount due him or her, and if 
any of said sums remain for six months unclaimed, you are 
directed to deposit the same in the Salem Five Cents Savings | 
Bank, in Salem, in the name of the Judge of said Court, for 
the time being, to accumulate for the persons entitled 
thereto. 

Within one year after the date hereof you are required to 
present to this court, under oath, atrueaccount of the pay- 
ments made by you, and of the amounts deposited as afore- 
said, together with the original certificates or other evidence of 
such deposits, and also to return this order and the receipts of 
the persons whom you have paid. 

Witness, James Jameson, Esquire, Judge of said Court, at 
Salem, this twenty-seventh day of January, in the year of our 
Lord one thousand eight hundred and ninety-seven. 

Andrew Juder, Register. 


1A small sum is often thus leftin pay him for his service and expense 
the hands of the administrator to in executing this order. 


ADMINISTRATION ON INTESTATE ESTATES. 203 








We severally ac- 





The names and amounts to be dis- knowledge the receipt 
tributed are as follows: of the sums set against 
our respective names.! 
NAMES OF PERSONS TO BE PAID. AMOUNTS. 
Ann Smith, $348.00 Ann Smith. 
James Smith, 174.00 James Smith. 
John Smith, 174.00 John Smith. 
Mary Brown, 174.00 Mary Brown. 
Sally Jones, 87.00 Sally Jones. 
George Jones, 87.00 George Jones. 





The return on the order by the administrator is in 
the following form :— 


I hereby certify that I have paid, according to the foregoing 
order, all the before-named persons the sums to which they are 
entitled, as appears by their respective receipts, except? the 
sum due to Mary Brown, amounting to one hundred and seven- 
ty-four dollars, which I have deposited in the Salem Five 
Cents Savings Bank in Salem, according to the order of court, 
and return the evidence thereof herewith. 

John Smith, Adm. 


This return must be sworn to before the court, and 
the decree will be that the same be allowed and re- 
corded, and that the original evidences of deposit be 
filed. | 

Ancillary Administrators.—Upon the settlement of 
the trust of an ancillary administrator, and after the 
payment of all debts for which the same is liable in 

1 When the parties are paid they ture should be witnessed by some 
must receipt for their shares by one who can write. 
signing their names in this space 2Whenone ormore isnot paidadd 
opposite their hames. They must this clause; if all have been paid 


sign in person and notby attorney. cross this out. The bank book or de- 
If they sign by mark, their signa- posit receipt must be filed in court. 
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this commonwealth, the residue of the personal estate 
may be distributed and disposed of in accordance 
with the laws of the state or country of which the 
deceased was an inhabitant; or, in the discretion of 
the court, it may be transmitted to the executor or 
administrator, if any, in the state or country where 
the deceased had his domicil, to be there disposed of 
according to the laws thereof.! 

Deposit of Distributive Shares, ete., in Savings 
Banks.—lf any sum of money, which the probate 
court has ordered to be paid over, has remained un- 
claimed for six months, the administrator may deposit 
the same in a savings bank or other like institution, 
or invest it in bank stock or other stocks, as the pro- 
bate court may direct, to accumulate for the benefit 
of the person entitled thereto. Such deposit is tobe 
made in the name of the judge of the probate court 
for the time being, and is subject to the order of the 
judge and of his successors in office. The person 
making such deposit or investment must file in the 
probate court a memorandum thereof, with the origi- 
nal certificates or other evidences of title thereto, 
which must be allowed as a sufficient voucher for 
such payment. When the person entitled to the 
money deposited satisfies the judge of his right to re- 
ceive the same, the judge must cause it to be paid 
over and transferred to him.? 

The probate court must, upon the application of 
any person interested, or of the attorney-general, and 

D POS Cilgses5 1,2 The rate of interest is the same as 
27P. S., c. 144, § 16. The amount that of other depositors. St. 1889, 


that can be thus deposited and draw ec. 449, $ 1. 
interest is unlimited. St. 1889, c. 86. _ 
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after such public notice as the court or any judge or 
justice thereof may deem proper to be given, order 
and decree that all sums of money heretofore or here- 
after deposited in a savings bank, institution for sav- 
ings or trust company, by authority of said court or 
any judge thereof, and which shall have remained 
unclaimed for a period of more than five years from 
the date of such deposit, with the increase and pro- 
ceeds thereof, be paid to the state treasurer, to be 
held and used by him according to law, subject for 
fifteen years only to be paid with interest at the 
rate of three per cent. per annum from the time it 
is so paid to said treasurer to the time it is paid by 
him to the person or persons having, and established, 
a lawful right thereto.! 

The judge of any probate court may, upon the ap- 
plication of any person interested, and after such 
public notice as said court may deem proper, order 
all sams of money or the proceeds thereof deposited 
or invested by authority of said court, and which 
shall have remained unclaimed for a period of twenty 
years from the date of such deposit or investment, to 
be paid to the residuary legatee of the person to 
whose estate the money belonged, if there is such a 
residuary legatee, or if no such residuary legatee be 
then living, then to the heirs of such residuary lega- 
tee living at the time of such distribution ; and if no 
such residuary legatee or any of his heirs be then 
living, or if such deceased person died intestate, said 
money and the proceeds thereof must be disposed of 
and distributed among the persons entitled thereto, 


1 St. 1889, c. 449, § 2. 
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and in the manner provided for by the law for the 
distribution of personal estate of a deceased person 
not lawfully disposed of by will; provided, however, 
that the judge of probate shall first require from the 
person or persons to whom such sums are ordered to 
be paid a sufficient bond of indemnity, with two suf- 
ficient sureties to be approved by him, with condition 
to repay to the person or persons for whose benefit 
such deposit or investment was originally made, or to 
the personal representatives of such person or per- 
sons, all sums thus paid over.' 

The judge of probate ordering such distribution 
may appoint an administrator de bonis non to make it.? 

Final Discharge of Administrator—When an ad- 
ministrator has distributed all the property of the 
estate in his hands, as ordered by a decree of the 
court, he may perpetuate the evidence thereof by 
presenting to said court, within one year after the de- 
cree is made, an account, under oath, of such pay- 
ments or delivery over of the property ; and the ac- 
count, being proved to the satisfaction of the court, 
must be allowed as his final discharge, and ordered 
to be recorded. Such discharge forever exonerates 
the party and his sureties from all labilities under 
such decree, unless the account is impeached for 
fraud or manifest error.® 


Of Real Estate. 


Upon the petition of an administrator of an intestate 
estate, with the consent of all parties interested, or 
after such notice as may be ordered, the probate 


1 St. 1890, ¢. 408, § 1. 3P.S.,¢. 144, § 12. 
2 St. 1890, c. 408, § 2. 
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court may license such administrator to sell the 
whole or any undivided interest in real estate belong- 
ing to the estate, when the appraisal shows that it does 
not exceed in value the sum of fifteen hundred dollars, 
in such manner and upon such notice as the court 
may direct, for the purpose of distribution ; and the 
net proceeds of such sale, after deducting the ex- 
penses thereof, must, after two years from the time 
the administrator’s bond is filed, be distributed to the 
same persons who would have been entitled to the 
real estate, and in the proportions to which they 
would have been entitled had it not been sold.! 
The petition is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, administrator of the es- 
tate of Thomas Smith, late of Salem, in said county of Essea, 
deceased, intestate, thatsaid Thomas Smith, at the time of his 
decease, was the owner of certain real estate situate in Salem, 
in the county of Essex, bounded and described as follows, viz: 
A certain lot of land, bounded on the north by Ambrose street, 
on the east by land of Thomas Allen, on the south by the harbor, 
and on the west by land of Walter Cross ; also, an undivided half 
part of a certain lot of land, bounded on the northeast by land of 
Julia Hathorne, on the southeast by Anderson street, on the south- 
west by land of Moses Allen, and onthe northwest by land of 
Samuel Winter, the same being all the real estate of said de- 
ceased. 

That the value of the said estate, according to the appraisal 
now on file in said court, does not exceed the sum of fifteen 
hundred dollars; that it is for the advantage of all parties in- 
terested that the same be sold for the purpose of distribution; 


1 St. 1890, c. 266. 
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that an advantageous offer for the purchase thereof, to wit, the 
sum of eight hundred dollars, has been made to your petitioner 
by Robert Stone, and that the interest of all parties concerned 
will be best promoted by an acceptance of such offer. 

Therefore your petitioner prays that he may be licensed to 
sell the said real estate of said deceased at private sale, in ac- 
cordance with such offer, or in such manner as the court may 
direct, for the purpose of distribution. 

Dated this second day of December, A. D. 1896. 

John Smith. 


The persons interested may assent to the petition, 
but those that do not must be cited into court to 
object thereto. The citation is served by deliver- 
ing a copy thereof to all persons interested, who can 
be found within the commonwealth (who have not 
assented to the petition in writing) fourteen days at 
least before the return day named therein, and if any 
one cannot be so found, by publishing the same once 
in each week, for three successive weeks, in a news- 
paper named in the citation, the last publication to 
be one day at least before the return day. 

The return on the citation must state the manner 
of service, either of delivery or publication or 
both, in the ordinary form. The return must be 
sworn to, and a certificate of the oath attached and 
filed in court. 

The decree will be in the following form :— 


On the petition of John Smith, administrator of the estate of 
Thomas Smith, late of Salem, in said county of Essex, deceased, 
intestate, praying for license to sell the real estate of said de- 
ceased, described in said petition, in accordance with the offer 
named in said petition, at private sale or upon such terms as 
may be adjudged best, for the purpose of distribution; all per- 
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sons interested having been duly notified, and having assented 
thereto, and no person objecting, and it appearing that said 
real estate, by the appraisal thereof, does not exceed in value 
the sum of fifteen hundred dollars; that an advantageous offer 
for the purchase thereof has been previously made to the ad- 
ministrator ; that the interest of all parties concerned will be 
best promoted by an acceptance of said offer; and that it is 
expedient to sell said real estate of said deceased for the pur- 
pose of distribution. 

It is decreed that said administrator be licensed to sell and 
convey at private sale, in accordance with said offer or for a 
larger sum, or to sell at public auction, if he shall think best 
so to do, the real estate of said deceased described in said pe- 
tition. 


The license issued on this decree is in the follow- 
ing form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 

[SEAL] To John Smith, administrator of the estate of Thomas 
Smith, late of Salem, in said county, merchant, de- 
ceased, intestate: 

You are licensed to sell and convey, at private sale, for the 
sum of eight hundred dollars, or for a larger sum, at any time 
within one year from the date hereof, the following described 
real estate of said deceased, for the purpose of distribution, 
namely: [Describe the real estate]. 

But if, notwithstanding, you deem it best to sell said real es- 
tate at public auction, you are required to give notice of the 
time and place of such sale, by publishing a notification thereof 
once in each week, for three successive weeks, in the Salem 
Observer, a newspaper published in Salem, and, within one year 
after such sale, return your affidavit of having given such no- 
tice, with a copy thereof, to the Probate Court, 
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Witness, Nathan S. Ames, Judge of said Court, at Salem, this 
first day of January, in the year of our Lord one thousand 
eight hundred and ninety-seven. 

Judah S. Rankin, Register. 


The deed given under this license for the private 
sale is the same in form as that of an administrator 
conveying real estate at private sale for the payment 
of debts, etc.! If it is deemed best to sell at auction, 
the administrator can do so under this license, pro- 
ceeding as in a sale under a license to sell real estate 
for the payment of debts, etc.” 


SPECIFIC PERFORMANCE. 


When a person has become legally bound to make 
a conveyance of real estate, by an agreement in 
writing, and dies before the conveyance is made, the 
probate court may enforce a specific performance of 
such agreement, upon a petition therefor presented 
by any person interested in the conveyance. Notice 
of the petition must be given to all other persons 
interested to appear and show cause for or against 
the prayer of the petition ; and the court may then 
order the administrator to make the conveyance.? 


INSOLVENCY. 


If, after the lapse of a year from the date of the 
approval of the administrator’s bond, it appears proba- 
ble that the estate will be insolvent, the administrator 
must so represent it to the court. ‘This representa- 
tion is in the following form :— 


1See page 183. OSs Ge bo2s Nl. 
See page 177. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully represents John Smith, administrator of the es- 
tate of Thomas Smith, late of Salem, in said county of Hssez, 
merchant, deceased, appointed on the first day of January, A. 
D. 1894, that within three months from his said appointment he 
caused notice thereof to be given as ordered by the court, that 
the debts claimed as owed by the deceased at the time of his 
death, according to the list hereto appended, amount to $1,250.00 





The necessary funeral expenses to...... ..........-- 150.00 
The allowance by the court for necessaries to the 

WELCLO WiaUO care hate ela Stgiate: sia ets iat een ce ay ano esahe oaks 8 plane 125.00 
The charges of administration, including future prob- 

ADIO CUAL GOS UO sirs caeetale nd ohle te talebes ot ai fie t etana's vistors chive 300.00 

Amounting in the whole to the sum of............ $1,825.00 


That all the estate of the deceased known to be charge- 
able with the payment thereof is as follows, viz.: 


Real estate not exceeding in value.......... $1,000.00 

Personal estate not exceeding in value...... 300.00 

And other personal estate not mentioned in 
GOGMTNVONCOTY oc ence wie ne cing 8a Ghee st coins 25.00 1,325.00 
BALANCE Sie dee CMe Aas eee ee ee oN ee ei AR SS $500.00 


And your petitioner believes that said estate will probably be 
insolvent, for the reason that the assets are insufficient to pay 
said debts and charges in full; he therefore prays that two or 
more fit persons be appointed commissioners to receive and 
examine all claims of creditors against the estate, and return 
a list of all claims laid before them, with the sum allowed on 
each claim, pursuant to the law in such case made and pro- 
vided. 

Dated this tenth day of January, A. D. 1894. 

John Smith, Adm. 

Essex, ss. Jan. 10, A. D. 1895. Then personally appeared 
said John Smith, and made oath that the above is a correct rep- 
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resentation of the probable condition of said estate, according 


to the best of his knowledge and belief. 
Before me, Samuel Knapp, Justice of the Peace. 


The list of debts which must be appended to the 
representation of insolvency should be in the follow- 














ing form :— 
A LIST OF CREDITORS. 
RESIDENCE OR NATURE OF 
ae ey leas: USUAL PLACE OF ’ ; SECURITY.| AMOUNT. 
1TOR. BUSINESS. DEBT. 

Thomas Ands, |Salem, Mass., |Groceries,  |None, $67.00 

Walter Foss, |Danvers, Mass.,|Loan, Ae 300.50 

Samuel Stone, |Salem, Mass., |Labor, - 18,50 

Henry Allen, uy fy ee Pledge, 26.00 

James Barlow,| ‘“ Book Acc’t, |None, 250.00 

Philip Ames, |Beverly, Mass., | Loan, t 588.00 
$1,250.00 


The court may, instead of appointing commission- 
ers to do so, receive and examine the claims of cred- 
itors, allow such as should legally be allowed, and 
cause a list of all claims presented for proof, with the 
amount allowed or disallowed on each claim, to be 
made and certified by the register. In such a case 
the court must order the administrator to give to 
creditors notice of the times when and places where 
their claims will be examined, as commissioners are 
required to do.! 

The administrator will usually inateate to the 
court two or more fit persons whom it is desirable to 


1P,S., ¢. 187, §§ 4,5. See P. S., c. 137, § 9. 


ADMINISTRATION ON INTESTATE ESTATES. 213 


appoint as commissioners to examine the claims 
against the estate. It is desirable, but not necessary, 
that one of them be a lawyer. 

The decree of the court will be in the following 
form :—It appearing “ that the estate of said deceased 
will probably be insufficient for the payment of hrs 
debts, it is decreed that Andrew Washington of Salem 
and Samuel L. Wiggin of Danvers, both in said county 
of Essex, be appointed commissioners to receive and 
examine all claims of creditors against the estate of 
said deceased and to return a list of all claims laid 
before them, with the sum allowed on each claim.”! 

When one of the commissioners dies or resigns be- 
fore his duties are fully performed, or when he un- 
reasonably neglects to make the return required by 
law, or is removed, the probate court may appoint in 
his stead a new commissioner, who will have the 
same powers and perform the same duties in refer- 
ence to the proof of claims as if he had been origi- 
nally appointed.” 

The application for such new commissioner may be 
made by any person interested, and is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, administrator of the es- 
tate of the deceased person hereinafter named, that Andrew 
Washington and Samuel L. Wiggin were appointed commis- 
sioners upon the insolvent estate of Thomas Smith,late of Salem, 
in said county of Essex, merchant, deceased, intestate, on the 
thirty-first day of January, A. D. 1894, andthat said Samuel L. 
Wiggin has since deceased [or, resigned; or, been removed; ete. |. 


bE Ss.02187, 6.2. 2M ed Tey A (eh IBY KIN lay 
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Wherefore your petitioner prays that a new commissioner 
may be appointed in place of said Samuel L. Wiggin, and that 
the time for taking proof of claims and making returns thereof 
may be extended. 

Dated this second day of April, A. D. 1894. 


John Smith. 


The time of extension will be six months from the 
time of such new appointment.! 

The following is the form of the warrant issued by 
the probate court to the commissioners :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, ss. PROBATE COURT. 
[SEAL] To Andrew Washington of Salem and Samuel L. 
Wiggin of Danvers, both in said County of Essex : 
You are appointed commissioners to receive and examine all 


claims of creditors against the estate of Thomas Smith, late of ° 


Salem, in said county, merchant, deceased. 

You are to appoint convenient times and places for your 
meetings, first being sworn to the faithful discharge of your 
duties, and by mail or otherwise give the administrator and all 
known creditors (whose names and residences he is required to 
furnish to you fourteen days before your first meeting) at 
least seven days’ written notice of the time and place of each 
meeting, and cause notice to be published once in each week 
for three successive weeks, in the Salem Observer, a newspaper 
published in Salem, the last publication to be one day at least 
before your first meeting. You may examine any claimant on 
oath (which either of you may administer), and if he refuses 
to take such oath or to answer fully all questions, you may dis- 
allow his claim. If a creditor has security, you will deduct 
the value thereof from the amount of the claim, and allow the 
balance only ; estimating such value yourselves, unless the 


LP Shy Cretan Sai 
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same is determined by a sale of the security by agreement be- 
tween the creditor and administrator; but if the creditor 
waives his security, he may prove his whole claim; in either 
case you will state the facts in your report. Six months from 
the date hereof are allowed to the creditors to present and 
prove their claims; after which time you will return to said 
court, with this commission, a list of all claims presented, 
whether allowed or not, with the sums you allow on each, 
computing the net amount due December ist, A. D. 1893, the 
time of the death of the deceased, with interest on claims ex- 
pressly bearing interest, and rebate of interest on claims not 
on interest and not then matured, stating in separate classes: 
First, debts entitled to a preference under the laws of the 
United States; second, public rates, taxes and excise duties; 
third, wages or compensation, to an amount not exceeding one 
hundred dollars, due to a clerk, servant or operative, for labor 
performed within one year next preceding the death of such 
deceased person, or for such labor so performed for the recov- 
ery of payment for whicha judgment has been rendered; and, 
fourth, debts due all other persons; specifying, in separate 
lists, also, those due from the deceased individually and as a 
member of any partnership. 

Witness, Allen W. Doane, Esquire, Judge of said Court, at 
Newburyport, this thirty-first day of January, in the year of our 
Lord one thousand eight hundred and ninety-four. 

John 8. Appleton, Register. 


The commissioners must be sworn before entering 
upon their duties,! and a certificate of the oath in the 
following form attached to the warrant :— 


Essex, ss. February 4, A.D. 1894. Then personally appeared 
the above-named commissioners, and made oath that they would 
faithfully and impartially execute the duties assigned them by 
the foregoing warrant. 

Before’me, Marcus Bergin, Justice of the Peace, 


UP, S., c. 137, §3. 
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If the court so orders, the commissioners must then 
cause to be published in the newspaper named in the 
warrant once in each week, for three successive weeks, 
the last publication to be one day at least before the 
date of the first meeting, a notice of such meeting. The 
notice must be substantially in the following form :— 


Estate of Thomas Smith, late of Salem, in the county of Es- 
sex, deceased, represented insolvent. 

The subscribers, having been appointed by the Probate 
Court for said county, commissioners to receive and examine 
all claims of creditors against the estate of said Thomas Smith, 
hereby give notice that six months from the thirty-first day of 
January, A. D. 1894,! are allowed to creditors to present and 
prove their claims against said estate, and that they will meet 
to examine the claims of creditors at their office, 110 Essex 
street, in said Salem, on the fourteenth day of March next, at 
ten o’clock in the forenoon. 

Salem, February 4, A. D. 1894. 

Andrew Washington, 


Commissioners. 
Samuel L. Wiggin, 


Fourteen days at least before the date of the meet- 
ing the administrator must furnish to the commis- 
sioners the names and addresses of all creditors and 
those who claim to be such; and seven days at least 
before said meeting the commissioners must give 
written notice by mail or otherwise of the time and 
place of said meeting to the administrator and all 
said creditors known to them.2 This is usually done 
by having copies of the advertisement in the news- 
paper struck off from the same type on a sufficient 
number of postal cards, which are then addressed and 
posted in the mail. 


1The date of the decree. dl FA Pepa YASS 
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At the hearing, which may be formal or informal, 
as the commissioners please, they may examine 
claimants and witnesses under oath, which either of 
the commissioners may administer, and if a claimant 
refuses to take the oath, or to answer fully all ques- 
tions, they may disallow his claim.! 

If a creditor has security for his claim the com- 
missioners should deduct the value thereof from the 
amount of the claim, and allow the balance only; 
unless the creditor would prefer to give up his secur- 
ity and prove his claim in full as an unsecured cred- 
itor. The value of the security may be determined 
by the commissioners, or it may be sold by agreement 
between the creditor and the administrator, when the 
commissioners will take the net proceeds of such sale 
to be its value. In either case the commissioners 
must make a full report of the facts. 

Creditors have six months from the date of the de- 
cree to present and prove their claims.2?- The appoint- 
ed meeting is for the convenience of all parties. But 
at any time within the six months claims can be pre- 
sented and approved. Other meetings may be held by 
the commissioners at any time within the six months, 
notice of which having been given to each creditor 
by mail seven days at least before the date thereof.? 

Claims should be allowed and reckoned as they were 
at the date of death of the deceased. Where a claim 
is one expressly bearing interest, interest should be 
reckoned to the date of death only. Where a claim 
is not yet due and does not bear interest, interest on 
the amount of the claim for the time between the date 


EP Sr G. 187s 801.8: 8P.S., c. 137, §3. 
2P. S., c. 137, § 9. 
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of the death of the deceased and the maturity of the 
claim should be reckoned thereon, and deducted from 
the amount of the claim, allowing the balance only. 

The court may in all cases, if it appears that a just 
and equitable distribution of the estate requires it, 
allow such further time, not exceeding eighteen 
months from the original appointment or order, as it 
may deem proper for the proof of claims; and, in 
case of an appeal as hereinafter provided, it may ex- 
tend the time to a date not more than one month be- 
yond the final decision of such appeal.! 

At the end of six months, or of such further time 
as the court may allow, the commissioners must re- 
port to the court, and return their commission.? The 
report must give a list of all claims presented to the 
commissioners, whether allowed or not, with the sums 
allowed and the sums disallowed on each. These 
claims must be arranged in classes, viz. :— 

First, debts entitled to a preference under the laws 
of the United States ; 

Second, public rates, taxes, and excise duties ; 

Third, wages or compensation, to an amount not 
exceeding one hundred dollars, due to a clerk, servant 
or operative, for labor performed within one year 
next preceding the death of such deceased person, or 
for such labor so performed for the recovery of pay- 
ment for which a judgment has been rendered ; and, 

Fourth, debts due all other persons.® 

If the deceased was a member of a firm, and any 
of the claims proved were against him as such part- 
ner, such claims must be stated and treated separately.* 


LP. S., C. 137, § 9. Pi S 0. 10l, ek. 
aP. 8., c. 137, §'3. ¢P.S., c. 187, § 21. 
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The following is the form of the report :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

The subscribers, commissioners appointed by said court to 
examine all claims of creditors against the estate of Thomas 
Smith, late of Salem, in said county, merchant, deceased, re- 
spectfully report as follows: 

Having first been sworn, and having given notice according 
to law and the order of court, we received and examined all 
such claims presented to us, and the following is a true list 
thereof and of the sums allowed on each: 





[State any finding of 
fact which may show 
NAMES OF that a claim “ih pre-| SUMS SUMS SUMS DISAL- 


CLAIMANTs, |ferred.] CLAIMED|ALL’ W’D LOWED. 
NATURE OF CLAIMS. 





United States,|\Import duties, & 17.50|\$ 17.50 
City of Salem,|Taxes, 70.00| 70.00 : 
John Alden, |Servant, labor per-| 90.00} 80.00| $10.00 

formed within one 


year of death of 
the deceased, 





Thomas Ands,|\Groceries, 67.00| 67.00 

Walter Foss, ;Money loaned, 300.50| 250.00 50.50 
Samuel Stone, |Labor, 1890, 18.50 18.50 
James Barlow,| Book account, 250.00| 150.00| 100,00 
Philip Ames, |Money loaned, 710.00| 588,00 22.00 
Henry Allen, |Labor, 26.00| 16.00) Pledge of the 


value of ten 
dollars de- 
ductedfrom 


r 3 am’t ofdebt. 
Wm. Andrews,|Book ace’t against 


the deceased as a 
partner in the firm . 
of Brooks &Smith,\ 118.00) 118.00 





Andrew Washington, by: 
e Commissioners. 
Samuel L. Wiggin, 
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Thirty days after the report of the commissioners 
has been filed in the court (no notice need be given 
of such filing), if no objection by any party interested 
is made thereto,! it will be confirmed, and if the ad- 
ministrator’s account has been allowed, the following 
decree will be made :— 


Thirty days having expired since the return of the foregoing 
report, and it appearing by the account of the administrator of 
the estate of said deceased, allowed by this court on the second 
day of December, A. D. 1894, that there is a balance of five 
hundred and eighty-seven dollars in his hands for distribution. 

It is decreed that the sum of five hundred and eighty-seven 
dollars be distributed in such sums and in such proportions as 
is provided by law, to the creditors whose claims have been 
finally allowed, and that an order therefor be issued accord- 
ingly, with the direction to deposit in the Salem Savings Bank,’ 
in the name of the Judge of Probate, any sums remaining un- 
paid after six months. 


The form of the order of distribution issued on 
such decree is, and the proceedings in payment to 
creditors, etc., are, the same as in distribution to heirs. 

Auy person whose claim is disallowed in whole or 
in part, or the administrator, or an heir or another 
creditor of the estate who is dissatisfied with the 
allowance of a claim may appeal from the decision of 
the commissioners, or of the court; and the claim 
must thereupon be determined at common law in the 
county where the estate is being settled. If the de- 
mand exceeds three thousand dollars in the county 
of Suffolk, or one thousand dollars in any other 
county, the appeal must be directly to the supreme 


I Esa Copa logy sis bop 2° See pages 202 and 203. 
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court, otherwise to the superior court; and in either 
case it must be tried and determined like an ordinary 
action.! Such appeal must be claimed and notice 
thereof given at the registry of probate within thirty 
days after the return of the commissioners, or when 
the court itself receives and examines the claims, 
within thirty days after the allowance or rejection of 
the claim. If the appeal is by the administrator he 
must give notice thereof to the creditor within the 
thirty days. The appeal must be entered at the 
court appealed to, which is held next after the expi- 
ration of the thirty days.” 

After claiming such appeal the parties may waive 
a trial at law and submit the claim to the determina- 
tion of arbitrators to be agreed on between them and 
appointed by a rule of the probate court, in which 
case the appeal cannot be entered at the court ap- 
pealed to; and the award of such arbitrators, if ac- 
cepted by the court, is conclusive.? 

The party prevailing upon such an appeal is 
entitled to his costs, which if recovered against an ad- 
ministrator may be allowed to him in his account.! 

If a creditor, whose claim is disallowed by the com- 
missioners or by the probate court, and who for any 
other cause than his own neglect, omits to duly claim 
or prosecute his appeal, the supreme court may, upon 
his petition, if it appears that justice requires a further 
examination of his claim, allow him to claim and pros- 
ecute his appeal, if the petition is brought within two 


ass Carkals Sills court. For further proceedings, 
@P:8., ©. 187, §12.._ The creditor see § 13. 
must file a statement of his claim CULE TS Rae Oy kee 


like a declaration in the appellant SPAS 0. Lots Gan. 
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years after the return of commissioners, and within 
four years after the date of the administrator’s bond.! 

When an appeal has been duly claimed the court 
may wait until it is settled before making the decree 
of distribution; or, it may, in its discretion, order the 
administrator to retain in his hands sufficient assets 
to meet such proportion of the claim of the appealing 
creditor as the other creditors are paid, and to dis- 
tribute the rest among those creditors who have proved 
their claims.” 

The court may at any time order dividends in a 
similar manner. And may order new assets to be 
distributed in the same manner, if the creditors have 
not already been paid in full.* 

If the assets are sufficient to pay all the claims 
proved in full the administrator must pay them in full; 
and if any other debt is atterwards recovered against 
him, he will be lable only to the extent of the assets 
then remaining.® If there are two or more such cred- 
itors, the assets, if insufficient to pay their demands in 
full, must be divided among them in prongs tion to the 
amount of their debts.® 

After twenty years the court may order unclaimed 
dividends to be paid to the other creditors, ete. See 
|gdutey phere RaW OAS easy isp 

An administrator must settle his account within six 
months after the final determination of the creditors, 
or within such further time as the court may allow.’ 

For proceedings upon contingent claims which could 


MES Culots Seow SCG Silas 5 P.S., c. 187, § 22. See § 24. 
2 PSS, Cy lala ede 6P.S., c. 137, § 23. See § 24. 
BPS) Ge dong ine 1 Psy Cildots 6 Oi 
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not be proven with ordinary claims, see P.S., c. 187, 
§§ 28-30. 

For actions by creditors brought during pendency 
of insolvency proceedings, see P. S., c. 137, $§ 31-33. 

Ancillary Administration.—If a non-resident per- 
son dies insolvent, his estate found in this common- 
wealth must, so far as practicable, be so disposed of 
that all his creditors here and elsewhere may receive 
each an equal share in proportion to their respective 
debts.1 

To this end, the estate must not be transmitted to 
the foreign executor or administrator until all the cred- 
itors who are citizens of this commonwealth have re- 
ceived the just proportion that would be due to them 
if the whole estate of the deceased, wherever found, 
that is applicable to the payment of common creditors, 
were divided among all the creditors in proportion to 
their respective debts, without preferring any one 
species of debt to another; and no creditor who is not 
a citizen of this commonwealth can be paid out of 
the assets found here, until all those who are citizens 
have received their just proportion.? 

If there is any residue after such payment to the 
citizens of this commonwealth, it may be paid to any 
other creditors who have duly proved their debts here, 
in proportion to the amount due to each of them, but 
no one can receive more than would be due to him if 
the whole estate were divided ratably among all the 
creditors. ‘The balance may be transmitted to the for- 
eign executor or administrator ; or if there is none, it 
must, after the expiration of four years of the appoint- 


IP, S., c. 138, § 3. 2P.S., c, 138, § 4. 
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ment of the administrator, be distributed ratably 
among all creditors, both citizens and others, who 
have proved their debts in this commonwealth.! 


SETTLEMENT OF ESTATES OF PERSONS PRESUMABLY 
DEAD. 


Whenever a person has disappeared and his wherea- 
bouts are unknown to his family, kindred, business 
associates or intimate friends, leaving property in this 
commonwealth, any other person interested in such 
estate may represent the facts to the probate court 
which would have jurisdiction of such absentee’s es- 
tate if he were actually dead, accompanied by a peti- 
tion for administration, and supported by an affidavit 
of any credible person that the affiant believes such 
absent person is dead. The court thereupon orders a 
notice, in such form as it prescribes, to be published 
in any newspapers within or without the common- 
wealth once a week for three successive weeks, and 
for such further time as it deems reasonable, not ex- 
ceeding one year, and to be posted in two or more con- 
spicuous places in the city or town where the absentee 
last resided, or was last known to have been, either 
temporarily or permanently, and to be further served 
upon all persons interested in said estate, in such 
manner as seems practicable; and after satisfactory 
evidence that such notice has been given and served 
in accordance with such order, if no satisfactory ob- 
jection is made thereto, the court must presume such 
absentee, for the purposes of administering his estate, 
to be dead, and must appoint the petitioner or some 


1P,S., c. 138, § 5. 
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other suitable person who is entitled thereto! admin- 
istrator of the estate of such absent person.” 

Every administrator thus appointed must give 
bonds, with sufficient sureties, in such sum as the 
court may order, payable to the judge of said court 
and his successors, and with conditions substantially 
as in ordinary administration, and with the further 
condition to obey all orders and decrees that may be 
made by said court.® 

All laws relating to the duties of administrators, or 
to the settlement, sale, payment of debts, division or 
distribution of estates of deceased persons, not incon- 
sistent herewith, apply to the administration or settle- 
ment of estates of such absent persons, and such ad- 
ministrators may be authorized to sell any estate com- 
ing to their hands, whether real or personal, for the 
support of the wife or children of the absentee, in 
addition to the general authority that may be grant- 
ed for such sales under the general laws, and such 
support may be continued in the discretion of the 
court ; and any such administrator is entitled, under 
license of court, to execute a lease of any such real 
estate for a term of years, and to collect all rents, 
and generally to manage the real estate under direc- 
tion of the court; but no distribution of the estate 
can be made except as follows :—* 

Whenever, upon petition of the administrator or any 
other person interested in the settlement of the estate 
of any such absent person, it is proved by affidavit 
or other competent evidence that such absentee has 


1 See page 71. 3St. 1897, c. 447, § 2. 
2 St. 1897, c. 447, § 1. 4St. 1897, c. 447, § 3. 
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been missing and unheard from, or that his where- 
abouts have been unknown to his family, kindred, 
business associates or friends for fourteen consecutive 
years prior to filing the petition for distribution, such 
absent person must be presumed to be dead, and such 
presumption is conclusive for all purposes and against 
all persons except such absentee, and the court must 
decree distribution as if he had deceased on a day 
fourteen years after the time when he is proved to be 
last alive, or was last known to be alive, and the title 
to all remaining real estate thereupon vests in the 
heirs or devisees of such absentee.! 

Whenever in the settlement of any estate of a de- 
ceased person it is made to appear that any heir, leg- 
atee or distributee has been absent and unheard from 
for fourteen consecutive years, the court must order 
notice as provided above, and, thereafter, if it is not 
proved that such absent person is still alive, he must 
be presumed to be dead, and the estate in process of 
settlement must be distributed as if he had deceased 
on a date fourteen years after the time when he was 
proved to have been last alive, and such presumption 
is conclusive for all purposes and against all persons 
except the absentee.? 

No heir, devisee, legatee or distributee can receive 
any estate, share or legacy under these provisions until 
he has given a bond, with sufficient surety or sure- 
ties, approved by the court, and in such sum as it or- 
ders, payable to the judge of said court and his suc- 
cessors, and with condition to restore any share or 

_estate received or acquired by him, or its equivalent 


St. 1897, c. 447, §4. * St. 1897, c. 447, § 5. 
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in money, without interest, to such absentee whose 
estate was received, vested or distributed, if he re- 
turns and claims it. Said bond remains in full force 
and effect for a term of eight years from its date, and 
no longer. 

No sale of any property in the settlement of any 
estate under these provisions, whether real or per- 
sonal, and no sale of any property vested hereunder, 
can be avoided by the fact that the absent person 
whose estate was so settled, vested or alienated, is 
alive, or that death occurred at any other time than 
was presumed by the court in making the order of 
sale, partition or distribution, and no act of the ad- 
ministrator can be deemed invalid or unlawful from 
or by reason of the fact that such absentee was alive 
at the time thereof.” 


1$t. 1897, c. 447, § 6. 2St. 1897, c. 447, § 7. 


CHAPTER III. 


ADMINISTRATION ON TESTATE ESTATES. 
DEPOSIT OF WILLS. 


The will of a living person may be deposited in the 
registry of probate, to be kept subject to the order 
of the testator while living, and the person to whom 
it is to be delivered after his death, the fee for such 
custody being one dollar, payable in advance. A 
certificate of such deposit will be given by the 
register.! 

Every will so deposited must be enclosed in a 
sealed wrapper, with an endorsement thereon of the 
name and place of residence of the testator, and of 
the day when and the person by whom it is deposit- 
ed, and the wrapper may also have endorsed upon it 
the name of a person to whom the will is to be de- 
livered after the death of the testator.” 

During the lifetime of the testator such will can 
be delivered only to the testator himself, or in ac- 
cordance with his order in writing duly witnessed 
and sworn to by such witness; and after his death 
only to the person named in the endorsement, if such 
person demands it.® 

If a will is not called for by the person ed in 
the endorsement, if any, it must be publicly opened 


IP, S., ¢. 127, § 9. 8P, S., c. 127, § 11. 
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at the first probate court held after notice of the tes- 
tator’s death, and must be retained in the registry 
until it is so opened; or, if the jurisdiction of the 
case belongs to another court, it must be delivered to 
the executors or other persons entitled to the custody 
thereof, to be by them presented for probate in such 
other court.! 


CONCEALMENT OF WILLS. 


Every person who has the custody of a will, other 
than a register of probate, must, within thirty days 
after notice of the death of the testator, deliver it 
into the probate court having jurisdiction of the 
case, or to the executors named in the will, who 
must themselves deliver it into such court within said 
time ; and if any executor or other person neglects 
without reasonable cause so to deliver a will, after 
being duly cited for that purpose by such court, he 
may be committed to jail by warrant of the court, 
there to be kept in close custody until he delivers it 
as above; and he is further liable to any party ag- 
grieved for the damage sustained by him by reason 
of such neglect.” 

If any person claiming to be interested in the es- 
tate of a person deceased suspects any one of retain- 
ing, concealing, or conspiring with others to retain or 
conceal, a will or testamentary instrument of the de- 
ceased, he may make a complaint thereof to the pro- 
bate court.2 The complaint is substantially in the 
following form :— 


2 3 P.§S., c. 127, § 14; Stebbins v. Lath- 
a rop, + Pick. 33 (1826). 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Ann Jones of Salem, in the County of Essex, on oath com- 
plains that she has good cause to suspect, and does suspect, 
that John Jones of Danvers, in the county of Hssex, fraudulent- 
‘ly retains or conceals the will or testamentary instrument of 
Thomas Jones, late of Salem, in the county of Essex, merchant, 
deceased. That your complainant is the widow of the deceased, 
and is interested in said estate. 

Wherefore she prays that said John Jones may be cited to ap- 
pear before said court, to be examined upon oath upon the 
matter of this complaint, and that such further proceedings 
may be had in the premises as the law requires. 

Dated this first day of April, A. D. 1893. 

Ann Jones. 


This complaint must be sworn to, and a certificate 
of the oath, as follows, filed in the court :— 


Essex, ss. April 1, A. D. 1893. Then personally appeared Ann 
Jones, and made oath that the above complaint, by her sub- 
scribed, is true. 

Before me, Andrew Wilson, Justice of the Peace. 

Let citation issue as prayed for. 

Atherton S. Brown, Judge of Probate Court. 

Dated April 1, 1893. 


The citation issued upon the complaint is in the 
following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 

On the foregoing complaint, the complainant is ordered ‘to 
cite said John Jones to appear at a Probate Court, to be held at 
Salem, in said county of Essex, on the second day of May, A.D. 
1893, at nine o’clock in the forenoon, and be examined on oath 
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upon the matter of said complaint by serving him with an at- 
tested copy of said complaint, and of this citation thereon, ten 
days at least before said court. 

Witness, Amos A. Adams, Esquire, Judge of said Court, this 
fourth day of April, in the year one thousand eight hundred 
and ninety-three. 

John S. Towne, Register. 

I have served the foregoing citation as therein required. 

Ann Jones. 

Essex, ss. May 1, A. D. 1893. Personally appeared Ann 
Jones, and made oath to the truth of the above return by her 
subscribed. 

Before me, Justus Overnin, Justice of the Peace. 


On the hearing upon this complaint all interroga- 
tories and answers must be in writing, signed by the 
party examined, and filed in the court.! 

If the person cited refuses to appear and submit to 
examination or to answer such interrogatories as are 
lawfully propounded to him, or to obey any lawful 
order of the court, he may be committed to jail by 
warrant of the court, there to remain in close custody 
until he submits to its order.! 

On such a complaint the court may in its discre- 
tion award costs to be paid by either party, and may 
issue execution therefor.! 


DECLINATION OF EXECUTOR. 


When a person dies leaving a writing purporting 
to be his or her last will, the person named therein as 
executor should either duly present it to the probate 
court and ask for its probate, or decline in writing to 


1P, S,, ¢. 127, § 14. 
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accept the trust. If he or she concludes to decline, 
a declination in writing should be filed in the probate 
court. The following is the prescribed form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essez : 

It being inconvenient for me [or, ws'] to discharge the duty 
of executor [or, evecutrix] of the last will and testament of 
Thomas Smith, late of Salem, in said county of Essex, mer- 
chant, deceased, I [or, we] do hereby decline that trust. 

Dated this second day of October, A. D. 1897. 


John Smith. 
PROBATE OF THE WILL. 


If the executor named in a will accepts the trust 
he should file the will in the probate court for the 
county of which the testator was an inhabitant or 
resident at the time of his death,? together with the 
petition praying for its allowance and for his ap- 
pointment as executor. It makes no difference 
whether twenty years have elapsed since the testa- 
tor’s death or not.2 A married woman may be an 
executrix without any act or assent of her husband.‘ 
The petition is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the county of Essex: 

Respectfully represents John Smith of Salem, in the county of 
Essex, that Thomas Smith, who last dwelt in Salem, in said 
county of Essex, merchant, died on the twenty-fifth day of Sep- 
tember, in the year of our Lord one thousand eight hundred 


1If more than one executor de- 3 Shumway v. Holbrook, 1 Pick. 
clines make it plural. 114 (1822); Haddock v. Boston & 
2 Harvard College v. Gore, 5 Pick. Maine R. R., 146 Mass. 155 (1888), 
370 (1827). 4P.S., c. 147, $5. 
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and ninety-one, possessed of goods and estate remaining to be 
administered, leaving as widow! —husband?—his [or, her] only 
heirs-at-law and next of kin, the persons whose names, resi- 
dences and relationship to the deceased are as follows, viz.: 
[Write here the names, etc., of the heirs-at-law and next of 
kin as if the deceased died intestate, and as in the petition for 
the appointment of an administrator. The names of legatees 
and devisees are not to be inserted unless they are heirs-at-law 
or next of kin. Follow the petition for appointment of an ad- 
ministrator exactly (see page 73) in this part of the petition]. 

That said deceased left a will and a codicil? herewith pre- 
sented, whereint your petitioner [or, -s] is [or, are] named ex- 
ecutor [or, -s, or, -trix].* 

Wherefore your petitioner prays that said will [or, and codi- 
cil] may be proved and allowed and letters testamentary issued 
to him [or, them; or, her], and certifies that the statements 
herein contained are true to the best of his [or, their; or, her] 
knowledge and belief. 

Dated this second day of October, A. D. 1897. 

John Smith. 


This must be sworn to, as in a petition for the 
appointment of an administrator, and a certificate of 
the oath attached thereto. 

If all the heirs at law and next of kin assent to 
the petition in writing, the instrument will there- 
upon be proved without further notice. If all do 
not so assent, they must be cited into court by de- 
livering to each and every one of them that do not 
so assent, in hand a copy of the citation issued by the 


1 Cross out the word ‘* widow ” if 3 Add these words **‘ anda codicil,” 
the deceased was a single man or if there isone, and if more than one 
widower, or a woman. give the number of them instead of 

2 Cross out the word‘‘ husband” if the article ‘a.’”? If there is no 
the deceased was a single woman codicil cross out in the blank the 
or a widow or a man, printed words, ‘‘and codicil.” 


2o4 PRACTICE IN THE PROBATE COURT. 


court fourteen days at least before the return day 
named therein, or by publishing it once in each week, 
for three successive weeks, in a newspaper named 
therein, the last publication to be one day, at least, 
before the return day, and by mailing, post-paid, or 
delivering a copy of the citation to all known persons 
interested in the estate, who have not duly assented, 
seven days at least before the return day. The copy 
to be delivered or mailed to parties interested may 
be made on blank citations applicable to the case, or, 
if the citation is published, the printed advertisement 
may be cut from the paper and mailed in an envelope, 
sealed or unsealed, or marked copies of the paper may 
be mailed or delivered. The return on this citation 
must show the manner of giving notice ; and must be 
sworn to, and a certificate of the oath attached as in 
other cases. | 

If any one of the heirs at law or next of kin is a 
person under age or insane, and has no legal guardi- 
an, the court must appoint some person a guardian 
ad litem or next friend to act for him or her in the 
matter. The appointment is in the following form :— 


COMMONWEALTH OF MASSACHUSETTS. 


Essex, ss. PROBATE COURT. 

Ata Probate Court holden at Salem, in said county, on the 
second day of October, inthe year of our Lord one thousand 
eight hundred and ninety-one. 

Whereas, in the matter of the petition for the probate of the 
will of Thomas Smith, late of Salem, in said county of Essex, 
merchant, it appears that Ann Saunders is a minor [or, an in- 
sane person], and interested in said case, and has no legal 
guardian, therefore Joseph Lucy, of Beverly, in the county of 
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Essex, is hereby appointed to act as guardian ad litem or next 
friend for such person, to represent her interest in said case. 
Josiah Randall, Judge of Probate Court. 


The duty of the guardian ad litem is to see if the 
interest of the person he represents is injured by the 
will, and if so to discover if the instrument was the 
last will of the deceased. His report should be in 
the following form :— 


Having fully examined and considered the matter of the pe- 
tition for the probate of the above-named will, I hereby [or, do 
not] assent to the probate thereof. Joseph Lucy. 


If the guardian ad litem does not assent to the will 
he should represent his ward and protect his rights. 

Though the parties all assent or do not contest the 
probate of the will the court cannot allow it without 
positive legal evidence of its due execution, etc. 
One witness, at least must be called and examined in 
every case. The necessary questions are four in 
number, viz :— | 

1. Was the testator of age when he signed the 
instrument ? 

2. Was he of disposing mind? 

3. Did all three witnesses sign their names in his 
presence ? 

4. Did he sign his name, or was his name signed 
by some person authorized so to do, in their pres- 
ence, and at the time of, or before they signed their 
names as witnesses ? 

If all the answers are, yes, the instrument will be 
allowed. If no is the answer to either of the first 
three questions it cannot be allowed. Mo may be the 
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answer to the last question and yet the will can be 
allowed, as it is not necessary that the testator should 
sign in the presence of the witnesses. And if he is 
disabled he may have some one sign his name for 
him, that fact being stated. 

If the will is contested, or if it is insisted upon,! 
all three witnesses must be called and examined un- 
less the examination of one or two of them is ex- 
pressly waived. 

If an attesting witness is dead, proof of his hand- 
writing is prima facie evidence that he duly attested 
the will.? . 

If a subscribing witness is without the common- 
wealth, the court will issue a commission to take his 
deposition, after the will has been filed in the court ; 
and the original will may accompany the commission, 
on proper security being given for its due return. 
If an interpreter is employed by the magistrate tak- 
ing such testimony, he should clearly state in his re- 
turn that such interpreter was sworn. ‘The deposi- 
tion must be prepared and written out (if it is done 
by the party interested in the probate of the will) 
in the presence of the witness.’ 

In proving wills, the executor has the right to 
-open and close.* As to introduction of evidence and 


1 Chase vy. Lincoln, 3 Mass. 236 witnesses produced. 


(1807). In this case one of the wit- 
nesses had gone, ‘‘as was under- 
stood, into some part of the district 
of Maine, and the executor had 
caused inquiry to be made for him, 
but had not succeeded in finding his 
present place of abode,’ and the 
court refused to examine the two 


2 Nickerson v. Buck, 12 Cush. 332 
(1853). 

® Amory Vv. Fellowes, 5 Mass. 219 
(1809. ) 

4 Blaney v. Sargeant, 1 Mass. 335 
(1804); Buckminster v. Perry,4 Mass. 
593 (1808); Brooks v. Barrett, T Pick. 
94 (1828). 
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procedure, see the case of Howes et al., ears, v. Col- 
burn et al. 

If after an appeal has been taken from a decree of 
the probate court admitting a will to probate, one of 
the appellants who have identical interests dies, the 
court can go on and adjudicate upon the matter with- 
out issuing a formal notice or citation to the repre- 
sentatives of the deceased appellant, though they are 
not residents of the commonwealth, but have actual 
knowledge of the pendency of the appeal, and do not 
desire to appear to prosecute it.” 

The probate court, after admitting a will to pro- 
bate, and after the time for appealing from the decree 
has passed, may admit to probate a codicil to, or a 
paper forming a part of, the same will, written upon 
the back of the same leaf upon which the will was 
written, if the codicil escaped attention and was not 
passed upon at the time of the probate of the original 
will.® 

The decree allowing a will should show that the 
heirs at law, next of kin, and all other persons inter- 
ested, had been duly notified to appear and show 
cause, if any they had, against the will, and that it 
appeared that the instrument was the last will of the 
deceased, and was legally executed, and that the tes- 
tator, at the time of making the same, was of full 
age and sound mind; and that the petitioner was a 
competent person to be appointed executor, and that 
it is decreed that the instrument is approved and al- 


1 Howes et al., ea’rs, v. Colburn et 3 Waters v. Stickney, 12 Allen 1 
al., 165 Mass. 385 (1896). (1866); Newton v. Seaman’s Friend 
2 Bonnemort, ex’r, v. Gill et ali Society, 130 Mass, 91 (1881). 
167 Mass. 338 (1897). 
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lowed as the last will and testament of the deceased, 
and letters testamentary issued to the petitioner (or 
other person named), he first giving bond, with suffi- 
cient sureties, for the due performance of the trust. 

If the executor wishes to give a bond without sure- 
ties, and the testator has so requested, he must insert 
such a prayer in his petition, by making it read after 
the asterisk (*) as follows, instead of the form 
already given :— 


And wherein the testator has requested that your petitioner 
be exempt from giving a surety on his bond. 

Wherefore your petitioner prays that said will [and codicil] 
may be proved and allowed, and letters testamentary issued to 
him [or, them; or, her], without giving a surety on his official 
bond, and certifies that the statements herein contained are 
true to the best of his knowledge and belief. | 

Dated this second day of October, A. D. 1891. 

John Smith. 


This must be duly sworn to as before, and certifi- 
cate of the oath filed. 

If the executor has not been released from giving 
sureties in the will, all parties in interest, including 
legatees and devisees and guardians of minors, must 
assent by signing the following or a similar assent :— 


The undersigned, being all the persons interested in the es- 
tate who are of full age and legal capacity, other than credi- 
tors, and the guardians of persons interested therein, hereby 
consent that the above-named petitioner be exempt from giv- 
ing any surety on his bond. 


But in all cases when a bond without sureties is 
given, in addition to this written assent, even when 
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this is required, notice must be given to creditors by 
publishing a citation issued by the court upon the 
petition, once in each week, for three successive 
weeks, in a newspaper named therein, the last publi- 
cation to be one day, at least, before the return day 
named therein, and by mailing, post-paid, or deliver- 
ing a copy thereof to all known persons interested in 
the estate, seven days at least before the return day. 
Creditors are certainly interested in this proceeding, 
and, it seems to the writer that all known creditors 
should have a copy of the citation sent to them by 
mail, or be personally served with a copy thereof. 

The decree is the same as when the executor gives 
sureties, except at the end it should read “ giving 
bond without sureties,” instead of “ giving bond, 
with sufficient sureties.” 


Administrator with Will Annezxed. 


Where a testator neglects to nominate an executor 
in his will, or where the person appointed as execu- 
tor dies before the testator, or becomes incompetent, 
or declines to serve, or, after being duly cited for 
that purpose, neglects for twenty days after the pro- 
bate of the will to file his bond,! an administrator 


1If one of two or more executors 
thus fail to file bond, the court must 
grant letters testamentary to the 
others, if they are competent and 
willing to accept the trust. P.S.,c. 
129, § 3; c. 130, § 6. 

The court may, however, appoint 
the executor after the twenty days 
have expired, if no administrator 
with the will annexed has been ap- 
pointed, if he gives bond. P.S.,c¢. 


130, § 6. 

When a person named as execu- 
tor in a will is at the time of the 
probate thereof under the age of 
twenty-one years, the other execu- 
tor or executors, if any, are to ad- 
minister the estate until the minor 
arrives at full age, when, upon giv- 
ing bond, he may be admitted .as a 
joint executor. P.S., c. 129, § 4. 
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will be appointed to settle the estate according to the 
terms of the will. When a person nominated in a 
will as executor is at the time of the probate thereof 
a minor, administration with the will annexed may 
be granted during his minority, unless there is 
another executor who accepts the trust... This kind 
of an administrator is called an ‘“‘ administrator with 
the will annexed.” He takes the place of an execu- 
tor. He is the one to petition the court for the pro- 
bate of the will, and for his appointment as such ad- 
ministrator, if the will has not already been proved. 
The petition for such probate and appointment is 
similar to that of an executor, except that after the 
dagger (}) it reads as follows :— 


John Smith was named executor, and has deceased [or, de- 
clined to accept the trust; or, is a minor]. | 

Wherefore your petitioner prays that said will [and codicil] 
may be proved and allowed, and letters of administration, with 
the will annexed, issued to him, or some other suitable per- 
son, and certifies that the statements herein contained are true 
to the best of his knowledge and belief. 

Dated this second day of October, A. D. 1892. 

Henry Chase. 


Otherwise the forms and proceedings are the same 
as in the case of probate of a will and the appoint- 
ment of executor. 


Administrator de bonis non with Will Annezxed. 


If an administrator with the will annexed, or a sole 
or surviving executor dies, resigns, or has been re- 
moved, without having completed the settlement of 


1P,8.,¢. 180 § 7. 
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the estate, if there is personal estate of the deceased 
remaining to be administered to the amount of twenty 
dollars, or debts to that amount remaining due from 
the estate, or anything remaining to be performed in 
execution of the will, an administrator de bonis non 
with the will annexed may be appointed.! The peti- 
tion for such an appointment is in the following 
form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Hayden Walters, of Georgetown, in 
the county of Essex, that the will of Thomas Smith, late of 
Salem, in said county of Hssex, merchant, deceased, was duly 
proved and allowed on the sixth day of November, A. D. 1892, 
in said court, and that John Smith was appointed executor for, 
administrator with the will annexed] thereof, and that said 
executor has deceased [or, resigned; or, been removed], without 
having fully executed said will, and that your petitioner is a 
son of said deceased [or, requested by the parties interested in 
said will to settle the estate]. 

Wherefore your petitioner prays that he, or some other suit- 
able person, be appointed administrator with the will annexed 
of the estate of said deceased not already administered, and 
certifies that the statements herein contained are true to the 
best of his knowledge and belief. 

Dated this tenth day of June, A. D. 1892. 

Hayden Walters. 


This petition must be sworn to by the petitioner, 
and the parties in interest must either assent to it in 
writing or be cited by publication in a newspaper once 
in each week, for three successive weeks, the last pub- 


1P, S., c. 130, § 9. 
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lication to be one day, at least, before the return day, 
and by mailing post-paid, or delivering a copy of the 
citation to all devisees and legatees named in said 
will seven days at least before the return day. Some 
one having knowledge that the citation was duly 
served must make return of such service, under oath, 
stating the manner of service. 


Allowance of: Foreign Wills. 


The will of a person residing in another state or 
country, which has been proved and allowed there 
according to the laws thereof, or which is there valid 
without probate, may be proved in this state, provid- 
ed that the testator at the time of his decease owned 
property, either real or personal, in the county in 
which the will is sought to be set up, on which the 
will might operate. The executor of the will, if 
there is one, ought to bring the petition, though any 
party in interest can do so.! The following is the 
form of the petition :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully represents Ann Nelson, of Cincinnati, in the 
county of Hamilton, and State of Ohio, that the last will and 
testament of John J. Nelson, late of Cincinnati, in the county 
of Hamilton, and State of Ohio, deceased, testate, has been 
duly proved and allowed by the Probate Court in and for the 
county of Hamilton, according to the laws of said State of Ohio, 
a copy of which will, and of the probate thereof, duly authen- 
ticated, are herewith produced; that said testator, at the time 
of his decease, had estate in said county of Essex, on which 
said will may operate; that the same ought to be allowed in 


1P.;§., c. 127, § 15. 
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this State as the last will and testament of said deceased; that 
your petitioner is the executriz therein named [If some other 
person interested is the petitioner state here how he is inter- 
ested]; and therefore prays that the copy of said will may be 
filed and recorded in the Registry of Probate in said county of 
Essex, pursuant to the statute in that case made and provided; 
and that letters testamentary may be granted thereon to her, 
and certifies that the statements made in the foregoing petition 
are true to the best of his knowledge and belief. 
Dated this tenth day of October, A. D. 1893. 
Ann Nelson. 


This must be sworn to, and a certificate of the oath 
filed in the probate court. 

Upon the receipt of this petition and a duly au- 
thenticated copy of the will and of its original pro- 
bate, or, if such will is valid without probate, a copy 
of the will or of the official record thereof, duly au- 
thenticated by the proper officers having custody of 
such will or record in such state or country, the court 
will issue a citation to all parties in interest, which 
is to be served by publishing it once in each week, 
for three successive weeks, in a newspaper named 
therein, the first publication to be thirty days at least 
before the return day named therein.!_ Upon a return 
of the service of the same, under oath, a certificate 
thereof being filed in the court, if there is no objec- 
tion, the court will make a decree ordering the copy 
to be filed and recorded,? and granting letters testa- 
mentary or letters of administration with the will 
annexed.’ No other evidence is required. 

Wh Ss ceee Hy Gisele 4Crippen v. Dexter, 13 Gray 330 


2P. §S.,-¢. 127, § 16. (1859); Shannon v. Shannon, 111 
Ce tS Serer ae isa We Mass. 331 (1873). 
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Where the executors named in a will filed a peti- 
tion to the probate court, declining the trust, but 
praying that the will might be admitted to probate, 
and a third person appointed administrator with the 
will annexed, notice being issued, setting. forth the 
prayer of the petition, one of the executors can 
withdraw his declination and pray for his appoint- 
ment as executor in a writing filed in the court before 
the petition is acted on; and the court can appoint 
him executor without any further or other notice.! 

The signature of the husband of the testatrix to 
the petition for appointment of himself as executor, 
is not “a written consent” to the will, under P.5S., 


c. 146, § 62 


BOND. 


The bonds of executors are the same as those of 
administrators, except the condition, which in an ex- 
ecutor’s bond is as follows :— 


The condition of this obligation is such that if the above- 
bounden John Smith, executor of the last will and testament of 
Thomas Smith, late of Salem, in said county of Essex, mer- 
chant, deceased, testate, shall:— 

First, make and return to said Probate Court, within three 
months after his appointment, a true inventory of all the real 
and personal estate of said deceased which at the time of the 
making such inventory shall have come to the possession or 
knowledge of said executor ; 

. Second, administer according to law and to the will of said 
deceased all the personal estate of said deceased which may 
come to the possession of said executor, or of any person for 


1 Shannon v. Shannon, 111 Mass. 2? Tyler v. Wheeler, 160 Mass. 206 
331 (1873). (1893). 
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him, and also the proceeds of any of the real estate of said de- 
ceased that may be sold or mortgaged by said executor; and 

Third, render upon oath a true account of his administration 
at least once a year, until his trust is fulfilled, unless he is ex- 
cused therefrom in any year by said court, and also render such 
account at such other times as said court may order; 

Then this obligation to be void otherwise to remain in full 
force and virtue. 


An executor is exempt from giving a surety on his 
bond when the testator has ordered or requested 
such exemption, or that no bond should be taken ; or 
when all the persons interested in the estate who are 
of full age and legal capacity, other than creditors, 
certify to the court their consent thereto; but not 
until all creditors of the estate and the guardian of 
any minor interested therein have been notified and 
have had opportunity to show cause against the same. 
The court may, however, at or after the granting of 
letters testamentary, require bond with sufficient 
surety or sureties, if it is of opinion that such bond 
is required by a change in the situation or circum- 
stances of the executor, or for other sufficient cause.! 

When two or more persons are appointed execu- 
tors, none can intermeddle or act as such but those 
who give bond.? 

The executor of an executor cannot, as such, ad- 
minister on the estate of the first testator.? 

The bonds of administrators with the will annexed 
are the same as those of executors, except that in the 
condition they are described as “ administrator with 


IP. S., ¢. 129, § 8. 3P.S., . 129, § 10. 
2P.S., ¢. 129, § 9 
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the will annexed of the estate of,” instead of “ exec- 
utor of the last will of.” 


Bond to Pay Debts, Legacies, ete. 


The court may allow an executor or an administra- 
tor with the will annexed,' who is the residuary leg- 
atee, to give a bond with sureties to pay debts, lega- 
cies, etc., instead of the customary bond. This is 
the same as the ordinary bond, except the condition, 
which is as follows :— 


The condition of this obligation is such that if the above- 
bounden John Smith, executor of the last will and testament 
of Thomas Smith, late of Salem, in said county of Essex, mer- 
chant, deceased, testate, being residuary legatee in said will, 
shall pay all debts and legacies of said deceased, and such 
sums as may be allowed by said Probate Court for necessaries 
to the widow and minor children of said deceased; then this 
obligation to be void, otherwise to remain in full force and 


virtue. 


New Bond. 


The proceedings in the matter of a new bond are 
the same as those in the case of an administrator. 
See page 104. 


Statement of Property, ete. 


The rule regarding the statement of the executor 
written on the back of the bond as to thé amount of 
the estate, and the opinion of some official as to the 
sufficiency of sureties, is the same in reference to ex- 
ecutors’ bonds as to administrators’. See page 93. 


1P, S., c. 130, § 8. 
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APPOINTMENT OF AGENT. 


An agent must be appointed here by foreign exec- 
utors, etc.,as in case of administrators. See page 107. 


NOTICE OF APPOINTMENT. 


Executors’ notices of appointment,! and those of 
administrators with the will annexed, and the pro- 
visions of law concerning them, are the same as 
those of administrators, except of course that an ex- 
ecutor is so called in his notice. Notices where 
agents are appointed to act for foreign administrators 
and executors are also the same, except that notices 
are not posted but published in a newspaper once a 
week for three successive weeks. See page 109. 

Such a notice is not void because an executor calls 
himself therein “ administrator.’ 


Proof that the Notice Was Criven. 


Affidavits of notices of appointment of executors 
and administrators with the will annexed, and the 
provisions of law concerning them,’ are the same as 
those of administrators, except in the particular just 
mentioned. 


RESIGNATION AND REMOVAL OF EXECUTORS. 
Resignation. 

The matter of an executor’s resignation, and that 
of an administrator with the will annexed, is the 
same as that of an administrator, except in his off- 
cial name. See page 113. 


LP. S., ¢c. 182, § 1. Mass. 401 (1867). 
2 Finney v. Barnes et al., ex’rs, 97 a Pe Ss71Gs oe; Sie 
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Removal. 


Executors may be removed for causes and to pro- 
ceedings similar to those for the removal of admin- 
istrators. See page 114. 

Any one of several executors may be removed for 
sufficient cause, and the remaining executor allowed 
to execute the trust.! 


INVENTORY. 


The proceedings in reference to appraising the es- 
tate of a testate are the same as though he had died 
intestate (see page 117), except when an executor, 
who is the residuary legatee, gives bond to pay the 
debts and legacies, he being then exempt from re- 
turning an inventory.? 


ALLOWANCE TO WIDOW AND CHILDREN. 


In the estate of every deceased married man his 
widow and minor children are entitled to an allow- 
ance out of the personal property of the estate. The 
proceedings to recover the same from the estate of 
a testate are the same as in the estate of an intestate. 
See page 148. 


ASSIGNMENT OF DOWER, HOMESTEAD, ETC. 


When a man dies testate, but makes no provision 
for his wife, she is entitled to dower, homestead, etc., 
at though he had died intestate. These are assigned 
to her as in intestate estates. This is also true if she 
waives the provisions of the will. 

1 Winship v. Bass, 12 Mass. 198 4 Pick. 97 (1826): Jones v. Richard- 


(1815). son, 5 Met. 247 (1842); Alger v. Col- 
2b sy Cr dad, § 6; Stebbins y, Smith, well, 5 Gray 67 (1855), 
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WAIVER OF PROVISIONS OF WILL BY WIDOW. 


At any time within six months after the probate 
of the will of her deceased husband, a widow may 
file in the registry of probate a writing signed by her, 
waiving any provisions the husband may have made 
for her in his will, or claiming such portion of his 
estate as she would have been entitled to if he had 
died intestate.! Such waiver and claim may be in 
the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: ; 

Respectfully represents Ann Jones of Salem, in said county 
of Essex, that she is the widow of Thomas Jones, late of Sa- 
lem, in said county of Essex, deceased, testate, that in and by 
the will of said deceased, which was proved in this court Janu- 
ary 10, 1891, he made certain provisions for her in lieu of dower, 
that she now comes and waives any provisions made for her in 
said will, and that she claims such portion of said deceased’s 
estate as she would have been entitled to if he had died intes- 
tate. Ann Jones. 

Salem, April 11, 1891. 


When, after probate of such will, legal proceed- 
ings are instituted wherein its validity or effect is 
drawn in question, the probate court may, within 
said six months, on petition of the widow and after 
such notice as it may order, extend the time for filing 
the aforesaid claim and waiver till the expiration of 
six months from the termination of such legal pro- 
ceedings. The following is a petition for such ex- 
tension of time :— 


1P.S., c. 127,§18. Her dower and signed to her as though her husband 
other interests will then be as- had died intestate. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex:— 

Respectfully represents Ann Jones of Salem, in the county 
of Essex, that she is the widow of Thomas Jones, late of Sa- 
lem, in said county of Essex, deceased, testate; that the will 
of said deceased was proved in this court January 10, 1891; 
that in and by the said will certain provisions were made for 
her in lieu of dower; that legal proceedings have been insti- 
tuted wherein the validity or effect of said will are drawn in 
question; and she therefore prays that the time in which she 
may file her waiver of such provisions and claim of such por- 
tion of the estate of said deceased as she would have been en- 
titled to if he had died intestate, be extended till the expira- 
tion of six months from the termination of such legal proceed- 
ings. Ann Jones. 

Salem, April 10, 1891. 


Upon the application of any person interested, the 
probate court may appoint one or more trustees to 
hold during the life of the widow any personal estate 
to the income of which she may be entitled when the 
court assigns to her her interest in the estate of the 
deceased testate, in lieu of the provisions made for 
her in his will; and a trustee so appointed shall be 


subject to the provisions, so far as applicable, of P. 
Da ceea Le 


COLLECTION OF ASSETS, ETC. 


The proceedings in reference to the collection of 
the assets of the estate of a testate are the same as 
though he had died intestate. See page 124. 


Debts Due from Heirs. 
A debt due from a legatee or devisee may be set off 
LP. S., ¢. 127, § 19. 


ADMINISTRATION ON TESTATE ESTATES. 251 


against his legacy or devise, or from an heir against 
his distributive share; and the probate court must 
hear the parties and determine the validity and 
amount of such debt, and may make all decrees and 
orders that are necessary or proper to carry such set- 
off or deduction into effect.t This set-off may, also, 
be made in an action at law.? 


PAYMENT OF DEBTS. 


The practice and the law in relation to the payment 
of debts, and proceedings to collect the same, are the 
same in testate as in intestate estates,? except when 
provision is expressly otherwise made in the will. 


PERPETUAL CARE OF BURIAL LOTS. 


Executors may pay for such purpose a sum of 
money fixed by the court.‘ 


PAYMENT OF LEGACIES. 


Legacies are generally payable after one year from 
the date of the approval of the executor’s bond ; but 
when requested the probate court may require that 
after the lapse of one year and within two years the 
legatee give a bond to the executor, with surety or 
sureties to be approved by the court, and conditioned 
to refund the amount so to be paid or so much there- 
of as may be necessary to satisfy any demands that 
may be afterwards recovered against the estate of the 
deceased, and to indemnify the executor against all 
loss and damage on account of such payment.° 

1P.S., c. 186, § 22. 3See page 128. 


2P. S., c. 136, § 23; Blackler v. 4St. 1897, c. 321. See page 186. 
Boott et ali., 114 Mass. 24 (1873). 5P.S., c. 136, § 20. 
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Whenever by the provisions of a will a legacy is to 
be distributed in whole or in part among the heirs or 
next of kin of any person or persons, or to a class of 
persons, the probate court, on the application of any 
person interested, after such notice as it may order, 
may decree distribution to be made to such individual 
or individuals as, according to the will, seem to be 
entitled to the legacy, and such order of distribution 
protects the executor or administrator obeying the 
same as fully as an order of distribution in an intes- 
tate estate. 

Whenever the residence of a legatee is unknown,? or 
he is a minor, having no guardian,’ the court may, on 
being satisfied of said facts, direct that the legacy be 
deposited or invested in the manner set forth in P.S., 
c. 144, § 16, and subject to the provisions thereof. 

Specific legacies are accounted for by the executor 
at their appraised value. 

With devises ordinarily the executor has nothing 
to do. 


Succession or Collateral Tax. 
The procedure in the payment of this tax is the 
same in testate as in intestate estates, and applies to 
legacies as well as to distributive shares.* 


SALE OF PERSONAL PROPERTY. 


The practice in relation to selling personal property 
of the estate is the same in testate as in intestate es- 
tates; except when a power of sale is contained in 
the will.® 


1St. 1895, c. 134. 4See page 187. 
2St. 1885, c. 376. 5 See page 134. 
3 St. 1889, c, 185. See page 33. 
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MORTGAGES, ETC., HELD BY DECEASED. 


In the general sense there is no distinction between 
testate and intestate estates in relation to mortgages, 
etc., held by the deceased.! 


SPECIFIC PERFORMANCE. 


When a person has become legally bound to make 
a conveyance of real estate, by an agreement in 
writing, and dies before the conveyance is made, the 
probate court may enforce a specific performance of 
such agreement, upon a petition therefor presented by 
any person interested in the conveyance. Notice of 
the petition must be given to all other persons inter- 
ested to appear and show cause for or against the 
prayer of the petition; and the court may then order 
the executor to make the conveyance.” 


SALES DEPENDENT UPON CONSENT OF DECEASED 
PERSONS. 


Where, under the provisions of a will, the sale of 
real estate by an executor is dependent upon the 
consent of a person who has deceased, the probate 
court having jurisdiction of the settlement of the es-_ 
tate may in its discretion, and if all parties interested 
assent, authorize the sale and conveyance of such real 
estate in like manner as though no such consent was 
required.® 


MORTGAGE OF REAL ESTATE. 


Executors and administrators with the will annexed 
may be licensed by the probate court to mortgage the 


1 See page 136. oP. S., ¢€. 142, § 2. 
WP Psy Cn htes Sie 
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real estate of the deceased for the purpose of raising 
money to pay debts, legacies, or charges of adminis- 
tration, or for the purpose of paying an existing lien 
or mortgage on the estate. The probate court may 
also authorize an agreement for the extension or re- 
newal of an existing mortgage.! The proceedings 
are the same as in intestate estates. Such mortgage 
may be made under power in will if the testator has 
given such authority. 


SALE OF REAL ESTATE TO PAY DEBTS, ETC. 


The procedure in the case of testate estates is the 
same asin intestate estates.2, Such sale may be made 
under power in will if such authority is given by the 
testator. 

If there is in the last will of the deceased any dis- 
position of his estate for the payment of debts, or any 
provision which may require or induce the court to 
marshal the assets in a manner different from that 
which the law would otherwise prescribe, such devises 
or parts of the will must be set forth in the petition, 
and a copy of the will must be exhibited to the court, 
and the assets must be marshalled accordingly, so far 
as can be done consistently with the rights of the 
creditors.® 


SALE OF PROPERTY BY FOREIGN EXECUTORS. 


Foreign executors may, after setting up the will in 
any county in this commonwealth? where there is sit- 
uated any real estate of the deceased, be licensed to 
sell real estate for the payment of debts, legacies, and 


LP. Ss; C134 9)10 21 5b..1090,1C.140. SPS 5 Calots Sos 
2See page 175. 4See page 185. 
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charges of administration. The procedure is the same 
as in the case of foreign administrators.1 


ACCOUNT. 


Executors must render an account of their doings 
as administrators do (see page 190), crediting them- 
selves with legacies paid. 

An executor who is residuary legatee and gives 
bond to pay debts and legacies is not obliged to ren- 
der an account to the court or any person. 

Proceedings to force administrators and executors 
to render accounts are the same as in return of in- 
ventories.” 

The accounts of deceased administrators and exec- 
utors are rendered by their administrators or execu- 
tors, and not by their successors. 

An executor who, in his first account, erroneously 
charges himself with rents of real estate to which he 
was himself entitled as residuary devisee, is not 
estopped from showing the mistake and having it 
corrected.® 


DISTRIBUTION OF UNBEQUEATHED ESTATE. 


The process of distribution of an unbequeathed 
residue of an estate is the same as in an ordinary ad- 
ministration. See page 198. 


INSOLVENCY. 


If a testate estate is insolvent, it must be settled in 
the same manner as an intestate estate. See page 210.. 


1 See page 185. 3 Brown, ex’r, v. Baron, 162 Mass. 56 
2See page 122. (1894). 
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SETTLEMENT OF ESTATES OF PERSONS PRESOMABLY 
DEAD. 


St. 1897, c. 447, apples to the allowance of wills 
of persons long absent and unheard of, as well as to 
general administration of their estates. The court 
may allow their wills and grant letters testamentary, 
upon the same notice as is given in case of deceased 
persons. The same rules and restrictions apply in 
the settlement of the estate as if death had been 
actually proven, except so far as they are modified 
by this statute. See page 224. 


CHAPTER IV. 
TRUSTS. 


A married woman may be a trustee without any act 
or assent of her husband.! 


TRUSTS UNDER WILLS. 


When a judge of probate acts under a will, as 
where a trustee is appointed in a will, which has been 
duly probated, he may appoint the trustee, upon his 
formal petition, without notice to any one; other- 
wise, notice must be given.2. ~ 


DECLINATION OF TRUSTEE. 


A trustee may decline to serve, by a written de- 
clination filed in the probate court. For form of such 
declination see page 252. 


FORMAL APPOINTMENT OF TRUSTEE. 


The petition for the appointment of a trustee un- 
der a will is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essez: 

Respectfully represents James Smith of Salem, in the county 
of Essex, that Thomas Smith, late of Salem, in said county of 
Essex, merchant, deceased, testate, by his last willand testament, 

1Pp.S., c. 147, § 5. As to compe- Green et alt., 152 Mass. 526 (1890). 
tency of a trustee, see Gaskill v. 2 Shaw v. Paine, 12 Allen 293 (1866). 
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duly proved and allowed on the second day of May, A. D. 1892, 
in said court, did therein give certain estate in trust for the use 
and benefit of Samuel A. Nelson of said Salem, and appointed 
the petitioner [or, William Long] trustee thereof [or, and that 
said William Long has since deceased; or, declines to accept 
said trust; etc.]; and that he is willing to accept said trust, and 
give bond according to law, for the faithful discharge thereof: 
he therefore prays that he may be appointed trustee as afore- 
said, according to the provisions of the law in such case made 
and provided. 
Dated this tenth day of August, A. D. 1892. 
James Smith. 


If the petitioner was not appointed in the will then 
the beneficiary and remainder men must either assent, 
by signing the following forin of assent, or be cited 
into court :— 


The undersigned, being all the persons interested, hereby 
assent to the foregoing petition. 


The citation ordered by the court must be served 
by publishing the same once in each week, for three 
successive weeks, in a newspaper named therein, the 
last publication to be one day, at least, before the re- 
turn day therein named. 

The return on the citation must be made in the 
customary form, under oath. 

Phe executor or administrator of a former trustee 
is not required to succeed the deceased trustee in the 
trust.1 } 

If a testator omits to appoint a trustee in his will, 
and an appointment is necessary to carry the will 


1P,S., c. 141, § 11. 
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into effect, the probate court may, after notice to all 
persons interested, appoint a trustee. ! 

The court may also appoint one in place of a trus- 
tee, under a written instrument, who declines, re- 
signs, dies, or is removed before the objects of the 
trust are accomplished, and when no adequate pro- 
vision is made in such instrument for supplying the 
vacancy, after notice to all persons interested, to act 
alone or jointly with others.” 

When lands in this commonwealth are held in 
trust for persons resident here by a trustee who de- 
rives his appointment or authority from a court havy- 
ing no jurisdiction within this commonwealth, such 
trustee must, on petition made to the probate court 
for the county in which the lands le, and after due 
notice, be required to take out letters of trust from 
said court ; and upon his neglect or refusal to comply 
with such order, the court must declare such trust 
vacant, and appoint a new trustee.? The notice to 
the trustee may be given by serving on him a copy 
of the petition, and of the citation of the court issued 
thereon, fourteen days at least before the time fixed 
for the return of such citation, or by such other no- 
tice as the court may order. 

If the testator releases the trustee from giving a 
bond with sureties, the petition for appointment is 
in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents James Smith, of Salem, in the county 

of Essex, that Thomas Smith, late of Salem, in said county of 


IP, S., c. 141, § 4. 3P. S., c. 141, § 7. 
2P.S., c. 141, $5. 4P.S., c. 141, § 8 
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Essex, merchant, deceased, testate, by his last will and testa- 
ment, proved and allowed on the second day of May, A. D. 1892, 
in said Court, did therein give certain estate in trust for the use 
and benefit of Samuel A. Nelson of said Salem, and appointed 
the petitioner trustee thereof, and in and by said will requested 
that said petitioner be exempted from giving a surety on his 
bond as such trustee, that he is willing to accept said trust and 
give bond according to law for the faithful discharge thereof; 
he therefore prays that he may be appointed trustee as afore- 
said, and that he may be exempt from giving a surety on his 
bond, according to the provisions of the law in such case made 
and provided. 3 
Dated this tenth day of August, A. D. 1892. 


J ames Smith. 


On this petition neither notice nor assent are re- 
quired.t 


BOND. 


Trustees must give bond,? either with or without 
sureties, in the same form as those of administrators, 
except the condition, which, in a trustee’s bond, is as 
follows :—? 


The condition of this obligation is such that if the above- 
bounden James Smith, trustee of certain estate given in trust 
for the benefit of Samuel A. Nelson, of said Salem, under the 
will of Thomas Smith [or, a certain instrument (Describing it)], 
late of Salem, in said county of Essex, merchant, deceased, tes- 
tate, shall:— 

1 Where a testator directs that the 424 (1874). 
judge of probate shall approve of ?P.S., c. 141, §§$6,12,13. Trustees 
the appointment of a trustee made for charitable trusts need not give 
by other persons, no notice is re- bonds. Drury y. Natick, 10 Allen 
quired, as he does not then act offi- 169 (1865). 


cially, but under the will. National 3P.§., c. 141, §§ 12, 13. 
Webster Bank v. Eldridge, 115 Mass. 
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First, make and return to said Probate Court, at such time 
as it may order, a true inventory of all the real and personal es- 
tate belonging to him as such trustee, which at the time of 
the making of such inventory shall have come to his possession 
or knowledge.! 

Second, manage and dispose of all such estate, and faithfully 
discharge his trust in relation thereto, according to law and to 
the will of said testator; 

Third, render upon oath, at least once a year, until his trust 
is fulfilled, unless he is excused therefrom in any year by said 
Court, a true account of the property in his hands, and of the 
management and disposition thereof, and also render such ac- 
count at such other times as said Court may order; 

Fourth, at the expiration of his trust, settle his account in 
said Court, and pay over and deliver all the estate remaining 
in his hands, or due from him on such settlement, to the person 
or persons entitled thereto; 

Then this obligation to be void, otherwise to remain in full 
force and virtue. 


In a bond required of a trustee who succeeds 
another, and an inventory is not required, the first 
paragraph of the condition of the bond may be 
erased.? 

A trustee under a will is exempt from giving a sure- 
ty or sureties on his bond when the testator has ordered 
or requested such exemption, or that no bond should 
be required, and any trustee is also exempt when all 
the persons beneficially interested in the trust, who are 
of full age and legal capacity, other than creditors, re- 
quest such exemption; but not until the guardian of 
any minor interested therein and such other persons 


11f an inventory is notrequired, and page 263. 
cross out this paragraph. See below eS Om tts Slee 
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as the court directs, have been notified and had 
opportunity to show cause against the same; but a 
trustee must, in every case, give a bond either with 
or without sureties.t 

The court may, at any time, when it deems it prop- 
er, require a trustee to give a bond with sureties.? 

If a trustee neglects to give bond he will be con- 
sidered as having declined or resigned his trust.® 

All the provisions of law generally applicable to 
administrators’ bonds, and to proceedings thereon, also 
apply to bonds of trustees. 


APPOINTMENT OF AGENT. 


Every trustee, appointed by a probate court resid- 
ing out of the commonwealth, before entering upon 
the duties of his trust, must appoint in writing an 
agent residing in the commonwealth, and by such 
writing must stipulate and agree that the service of 
any legal process against him as such trustee, if made 
on such agent, shall be of the same legal effect, as if 
made on himself personally within the commonwealth. 
Such writing must give the proper address of such 
agent and be filed in the office of the register of the pro- 
bate court which appointed him. Every trustee remov- 
ing from and residing outof the commonwealth, having 
been appointed by a probate court within the common- 
wealth, must in writing appoint a like agent with like 
stipulations, and cause such writing to be filed as 
above. If an agent thus appointed dies or removes 
from the commonwealth before the final settlement of 
the accounts of his principal another like appointment 


1p. S., c. 141, § 16, amended by St. 2P.S,, Ge 141 S17. 
1891, c. 339. oP (8. 0.01417,6 18: 
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must be so made and filed. P.S., c. 132, §§ 11, 12, 
13, apply to such trustees and agents.1 
For form of appointment of agent, see page 108. 


RESIGNATION AND REMOVAL OF TRUSTEES. 


Trustees may resign or be removed as administra- 
tors may.2, Such removal may be made on petition of 
parties beneficially interested, if it appears essential to 
their interests.’ All proceedings relating to resigna- 
tion and removal of administrators apply to trustees.‘ 


INVENTORY. 


After his appointment a trustee must return an in- 
ventory of the trust estate as soon as the estate is 
made certain or comes to his possession, in a manner 
similar to that of administrators.°® 

When a trustee is appointed to succeed another 
the court may dispense with the return of an inven- 
tory if it appears to be unnecessary.® 


CHANGE OF TRUST. 


When all living parties who are interested as ben- 
eficiaries in a trust created by will proved and al- 
lowed in this state reside without the commonwealth, 
the probate court having jurisdiction of the trust 
may, on application of the parties in interest, or of 
the executor, administrator, or trustee, and if it deems 
it just and expedient, authorize the executor, admin- 
istrator or trustee to pay over the fund to a trustee 
appointed by the proper court in any other state or 

1St. 1889, c. 462. 4See page 113. 


2P.S., c. 141, §§ 9, 10. 5P. S.,¢. 141,§15. See page 117. 
SP.S., c. 141, § 9. 6P.S., c. 141, § 14. 
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country, provided all the certuis que trust who are 
living, and the executor, administrator, or trustee, 
signify their consent, and the court is satisfied that 
the laws of such other state or country secure the due 
performance of the trust; and upon such payment, 
shown to the satisfaction of said probate court, the 
executor, administrator, or trustee appointed here 
may be discharged from further responsibility by de- 
cree of said court.1 

Where there are contingent interests in such trust 
fund, whether the persons who may be entitled there- 
to are in being or not, and where any of the certuis 
que trust are minors, the court, before making an or- 
der or decree in the premises, must cause such inter- 
ests and minors to be properly represented by guar- 
dians ad litem or otherwise at its discretion.? 


GENERAL DUTIES OF TRUSTEES. 


Trustees must immediately upon their receipt invest 
the funds, and reinvest and change the securities and 
investments as is most advantageous to the estate, and 
carry out the wishes of the testator as expressed in 
the will. 

The probate court may hear and determine in equity 
all matters in relation to trusts created by will or 
other written instrument, and has jurisdiction over all 
matters relating to the termination of trusts under 
wills, deeds, indentures, or other instruments.? All 
such matters of trust, except those arising under wills, 
ave within the jurisdiction of the court for the county 
in which any of the parties interested in the trust re- 


1P.§8., c. 144, § 17. 3 St. 1892, c. 116. 
2P.S., c. 144, § 18. 
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side, or in which any of the land held in trust is 
situated ; and such jurisdiction, when once assumed, 
excludes every other probate court from taking juris- 
diction of any matter subsequently arising in relation 
to the same trust. 


SALES OF REAL ESTATE. 


Trustees may be given sufficient power and author- 
ity in the will to sell and convey the real estate of the 
trust, and if so they may do so without authority from 
court. The deed in such case is in the following 
form :— 


Know all men by these presents that, I, James Smith of Salem, 
in the Commonwealth of Massachusetts, trustee under the last 
will of Thoinas Smith, late of Salem, in the County of Hssex and 
Commonwealth aforesaid, deceased, which will was duly 
proved and allowed by the Probate Court for said County on 
January 29, 1892, do by virtue and in execution of the power to 
me given in and by said will, and of every other power and au- 
thority me hereto enabling, and in consideration of the sum of 
eight hundred dollars to me paid by Thomas Andrews of said 
Salem, the receipt whereof is hereby acknowledged, hereby 
grant, bargain, sell, and convey unto the said Thomas Andrews 
and his heirs and assigns a certain lot of land situate in said Sa- 
lem, together with the buildings thereon, and bounded on the north 
by Essex street forty-nine (49) feet, on the east by land of Moses 
Ingalls seventy-six (76) feet, on the south by land of Nathan Isaacs 
thirty-eight (38) feet, and on the west by land of Martin Millett 
eighty (80) feet. To have and to hold the above-granted premis- 
es, with all the privileges and appurtenances thereto belonging, 
to the said Thomas Andrews and his heirs and assigns, to their 
own use and behoof forever. In witness whereof J, the said 


1P.§., c. 141, § 28. 
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James Smith, hereto set my hand and seal, this second day of 
November, in the year one thousand eight hundred and ninety- 


three. 

Signed and sealed in presence of 
Isaac Mansfield, James Smith [SEAL], 
Addison Plaisted. Trustee. 


COMMONWEALTH OF MASSACHUSETTS. 

Essex, ss. Nov. 2, 1893. Then personally appeared the above 
named James Smith, trustee, and acknowledged the foregoing 
instrument to be his free act and deed. 

Before me, Amos Amsden, Justice of the Peace. 


If trustees have, in the instrument under which 
they are appointed, no authority to sell and convey 
the real estate, if any, belonging to the trust estate, 
and it is necessary or expedient to make the sale, they 
can apply to the probate court under authority of 
which they are acting for power to do sot. The pe- 
tition for this purpose is in the following form. If, 
for any reason, trustees desire authority from the 
court for the transfer of personal property, they can 
use this form for that purpose, also. 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents James Smith, trustee under the will 
of Thomas Smith, late of Salem, in the county of Essex, mer- 
chant, deceased, testate, for the benefit of the persons below 
named, that he holds as such trustee certain real [or, personal] 
estate, to wit: A certain lot of land, situate in said Salem, 
bounded on the north by Essex street, on the east by land of George 
Ames, on the south by land of Thomas Carter, and on the west by 
Ober street [or, a certain certificate of stock in the Colorado 


1P, §., c. 141, § 20. 


TRUSTS. 267 


Mining Company, numbered 11,409, for 125 shares], that the sale, 
conveyance and transfer of said estate is necessary and expedi- 
ent, for the reason that it yields no income [or, insufficient in- 
come; etc.]; that an offer of eight hundred dollars has been made 
for it, which is its full value; that it is desirable that the pro- 
ceeds thereof be invested and applied in the following manner: 
[Here state the manner and kind of investment. ] 

After diligent search the following are found to be the only 
persons known to the petitioner who are or may become inter- 
ested therein: 


Name. Residence. Nature of Interest. 
Samuel A. Nelson, Salem, Mass., Beneficiary for life. 
John Smith, . ‘ Remainder-man. 


[If any of the persons in interest are minors or insane per- 
sons, the fact should be stated in this place. | 

That the only persons now ascertained whose issue, not now 
in being, may become interested are: 


Name. Residence. 
George A. Mighill, Rowley, Mass. 
William Armstrong, Newbury, Mass. 


Wherefore your petitioner prays that he may be authorized 
to make said sale, conveyance and transfer, at private sale or 
at public auction, and to make the said investment and appli- 
cation of the proceeds thereof. 

Dated this tenth day of November, A. D. 1894. 


James Smith. 


The parties in interest can assent to this petition in 
the ordinary way, but if they do not they must be noti- 
fied by delivering a copy of the citation issued by the 
register of probate upon the petition to each person 
interested in the estate fourteen days at least before 
the return day named therein, or by publishing the 
same once in each week, for three successive weeks, 
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in a newspaper named therein, the last publication to 
be one day at least before the return day. 

The return on this citation must show the manner 
in which notice was given, and be under oath. 

A person must be appointed next friend of all per- 
sons not ascertained, or not in being, who are or 
may become interested, and also some one appointed 
geuardian ad litem of any interested minor or insane 
person.! If that has been done, and the court finds 
that the sale, conveyance and transfer are necessary, 
expedient, and most for the interest of all concerned 
in the trust, it will decree that the trustee be author- 
ized to make the sale, conveyance and transfer of the 
estate at any time within one year, either at private 
sale for the sum named in the petition, or for a larger 
sum, or at public auction, and to invest and apply the 
proceeds of the sale according to law and the terms 
of the trust instrument. 

If the trust estate is held in trust for, or a remain- 
der or contingent interest therein is limited over to, 
persons not ascertained or not in being, notice of a 
petition for the sale of such trust estate must be given 
in such manner as the court orders, to all persons who 
are or may become interested in such estate, and to 
all persons whose issue, not then in being, may. be- 
come so interested; and in every such case the court 
must appoint a suitable person to appear and act 
therein as the next friend of all persons not ascer- 
tained or not in being, who are or may become inter- 


1]f a minor or insane person has a and no guardian ad litem should be 
legal guardian who is not interested appointed. Mansur v. Pratt, 101 
in the matter in issue,such guardian Mass. 60 (1869). 
should look after his ward’s interest, 
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ested in such estate. The cost of the appearance of 
such person, and the compensation of his counsel, 
determined by the court, must be paid, as the court 
may order, either out of the trust estate or by the pe- 
titioner; in which latter case execution may issue 
therefor in the name of the next friend.! 

When a person seized or possessed of real or per- 
sonal estate, or of an interest therein, upon a trust, 
express or implied, is under the age of twenty-one 
years, insane, out of the commonwealth, or not amen- 
able to the process of any court therein which has 
equity powers, and when in the opinion of the court 
it is fit that a sale should be made of such estate or 
of an interest therein, or that a conveyance or trans- 
fer should be made thereof in order to carry into ef- 
fect the objects of the trust, the probate court may by 
decree direct such sale, conveyance, or transfer to be 
made, and may appoint some suitable person in the 
place of such trustee to sell, convey or transfer the 
same in such manner as it requires. If a person so 
seized or possessed of an estate, or entitled thereto 
upon a trust, is within the jurisdiction of the court, 
he or his guardian may be ordered to make such con- 
veyance as the court may deem proper.” 

All the provisions on page 184 apply to sales by 
trustees. The provisions of the last paragraph on 
page 185, and first on page 186, apply to sales by 
foreign trustees. 


MORTGAGE OF TRUST ESTATE. 


If for any reason it is for the benefit of a trust estate 
to mortgage real estate belonging thereto, the trustee 


1P. §., c. 141, § 21. 2P. S., c. 141, § 22. 
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may apply to the probate court for authority there- 
for, where none is given in the will or other instru- 
ment creating the trust. The estate may be mort- 
gaged for the purpose of paying sums assessed on the 
trust estate for betterments or the expense of repairs 
and improvements made necessary on the estate by 
such betterments, or by the lawful taking of such es- 
tate or of a part thereof by a city or town, for the pur- 
pose of paying the expense of erecting, altering, com- 
pleting, repairing or improving a building on such 
estate or for the purpose of paying the expense of 
other improvements of a permanent nature made or 
to be made upon such estate; or for the purpose of 
paying an existing lien or mortgage on such trust es- 
tate or on a part thereof. 

If the trust was created by will, the petition must 
be brought in the county where the trustee was ap- 
pointed ; otherwise in the county in which the estate 
or some part of it is situated.” 

The petition for this purpose is in the following 
form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents James Smith, trustee under the will 
of Thomas Smith, late of Salem, in said county of Essex, mer- 
chant, deceased [or, (Describe the instrument) ]; that it will be 
for the benefit of the trust estate held by him as such trustee 
that certain of said trust estate, to wit: [Describe the real es- 
tate by metes and bounds], be mortgaged to raise the sum of 
one thousand dollars, for the purpose of repairing the buildings 
thereon, and that the following-named persons only are inter- 


1Pp.S., c. 141, § 23, amended by St. 2P.§., c. 141, § 24. 
1889, c. 66. 
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ested in said estate, namely: John Andrews, Peter Sanders, 
and Henry Ambrose, all of said Salem. 

Wherefore said trustee prays that he may be authorized to 
mortgage said real estate to the amount aforesaid for the pur- 
poses aforesaid, agreeably to the law in such case made and 
provided. 

Dated this second day of August, A. D. 1893. 
James Smith. 


Parties in interest may assent to the petition in the 
ordinary manner, but if they do not they must be 
notified by publishing the citation issued on the peti- 
tion once in each week, for three successive weeks, in 
a newspaper named in the citation, the last publica- 
tion to be one day at least before the return day 
stated therein, and to send, or cause to be sent, a 
written or printed copy of the citation, properly 
mailed, postage prepaid, to each of the persons inter- 
ested in the trust estate, or their legal representa- 
tives, known to the petitioner, seven days at least 
before the return day. 

The return on the citation must be sworn to, in the 
ordinary manner. 

It will be decreed that the trustee be authorized to 
give the mortgage to raise a certain named sum at 
any time within one year from the date of the decree, 
by a deed with or without a power of sale clause, for 
a term not exceeding a certain number of years 
named, at a rate of interest not exceeding a certain 
named per cent. per annum, payable semi-annually, 
and that some portion of the principal be paid 
annually out of the income of the estate.! 


1P.S., c. 141, § 24, which see. 
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EXTENSION AND RENEWAL OF MORTGAGE. 


The probate court may authorize trustees to make 
an agreement to extend or renew a mortgage! In 
such a case, follow directions on page 172 when fram- 
ing a petition therefor. 


ACCOUNT. 


A trustee must account annually, at least, to the 
probate court that appointed him. 

The account is in form similar to that of adminis- 
trators and executors, except that trustees’ accounts 
must state separately the receipts of income and prin- 
cipal ; and payments and changes on account of such 
income and principal must also be separately stated.? 
If the trustee makes an error in thus stating his ac- 
count, it can be opened by leave of court.? 

Former accounts may be reopened on the renderin; g 
of a further account by a trustee or a surviving one 
tee, or by a successor appointed in place of a deceased 
trustee.* 

The account of a trustee is to be rendered in the 
following form :— 


The first [or, second; etc.] account of James Smith, trustee 
under the will of Thomas Smith, late of Salem, in the county 
of Hssex, merchant, deceased, for the benefit of Samuel A. 
Nelson. 

This account is for the period beginning with the first day of 
November, A. D. 1894, and ending with the thirty-first day of 
October, A. D. 1895. 


1P.S8., c. 141, § 23, amended by St. 144 Mass. 461 (1887). 


1889, c. 66. 4 Blake v. Pegram, 110 Mass. 592 
2 St. 1895, c. 210. (1869). 
3 Doddet al., tr’s,v. Winship, g’d’n, 
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Said accountant charges himself with the several 
amounts received, on account of principal, as stated 
in Schedule A, herewith exhibited............../.) $4,750.50 
And asks to be allowed for sundry payments and 
charges, on account of principal, as stated in 
Schedule B, herewith exhibited.................... 1,350.00 





Balance of principal invested, as stated in Schedule 

(there witit ox Ul DILOO Mies aes we and aie hiss $3,400.50 
He also charges himself with the several amounts re- 

ceived on account of income, as stated in Schedule 

DIRE W Iie Ox DI OTE Cine cece pe stent ees lard x nen ee 200.00 
And asks to be allowed for sundry payments and 

charges on account of income, as stated in Schedule 

Pet MELA WiliT OX MIDICEO ua eis n eee sree yee dees 185.00 


Pea ATICO "OLS NOOTN Ot. te: ot ceed ata atl cc pone tas oh hs $ 15.00 


James Smith, Trustee. 
’ 


SCHEDULE A. 


In this schedule must be placed every transaction that in- 
creases the trust funds. 
1892, 
(1) Nov. 1. Amount of personal property, according 
TOAD VON POLY eaten erie cas. Sea $2,950.75 
(2) Nov. 1. Balance of principal, according to next 
DILIOTE ACCOUNT. 4. ae ea nee oe sgt oe ore 2,875.10 
Amounts received on account of principal, as follows: 
(3) Dec. 10. By sale of certificate of stock in Colorado 
Mining Company, No. 1019, seventy 
shares, net proceeds of sale, $1,100; in- 


ventory value, $1000; gain............ 100.00 
$5,925.85 
1Tf this is not the first account of 2If this is the first account of the 


the trustee, cross out this line. trustee, cross out this line. 
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SCHEDULE B. 


In this schedule must be placed every transaction that has 
reduced the trust funds. 
Amounts paid out and charges on account of principal, as 
follows: 
1894. 

(1) Nov. 20. To sale of certificate of stock in Colorado 
Mining Company, No. 1,217, forty-seven 
shares, net proceeds of sale, $1,478 ; in- 
ventory value [or, cost] $1500 ; loss..... $22.00 


SCHEDULE C, 


This schedule must be a list of all the trust funds at the time 
of rendering the account. 
(1) 150 shares of stock in Naumkeag Pump Co., cer- 


tificate NOUI7G: ou. erie ceaa te ee $2,015.00 
(2) © House and:‘lot, “Satemastrect, Dyn secs. ase eee 1,900.00 
(3) Depositin Danvers Savings Bank, book No. 976... 800.00 








$4,715.00 
SCHEDULE D. 

This schedule must make acknowledgment in detail of all 
income received from the trust funds. 


L894, 
(7) Nov. 1. Balance of income, according to next 


prior account!)..0.0 see Weer ee $35.2 
Amounts received on account of income, 
as follows: 
(2) Nov. 20. By interest on deposit in Danvers Savings 
Bank, book No. 1698, to Oct. 19, 1894.. 137.50 
1895. 
(3) Mch. 2. By rent received of James Brown, for 


AOUSEAN LLYN. i Vide a ee eee 75.50 








$248.25 


1If this is the first account of the trustee, cross out this line. 
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SCHEDULE E. 
This schedule should contain in detail a statement of all pay- 
ments made from the income derived from the trust funds. 
Amounts paid out and charges on account of income, as fol- 





lows: 
1894. 
(1) Dec. 30. To Samuel A. Nelson, the beneficiary..... $125.00 
1898, 
Seley cu.) LO FepUIrINng ROUSE IN: YT vse odie. oh o0s 19.50 
Poet 10 CODES. LUNN wees ees red eft E aM aE ate 20.00 
ERC Used O.SETOICES (38: LSE CO ah sie.an aioe aes Fale» 20.50 
$185.00 


When property is held in trust under a written in- 
strument or statute, and there is no adequate provis- 
ion for an account of the management of the trust 
estate, the probate court for the county where land so 
held is situate, or where a person interested in such 
trust resides, may, on application of any person inter- 
ested, require the trustee to render an account on 
oath to said court; and the court first so applied to 
has thereafter exclusive original jurisdiction therein.” 


SALE OF STANDING WOOD AND TIMBER DURING LIFE 
ESTATE, ETC. 


When it appears that wood and timber, standing 
on land the use and improvement of which belongs, 


1Trustees should be allowed a 
reasonable compensation for their 
services. Barrell v. Joy, 16 Mass. 


221 (1819); Longley v. Hall, 11 Pick. 


124 (1831); Urann v. Coates, 117 Mass. 
41 (1875). A person who is both trus- 
tee and guardian is not entitled to 
full compensation in each capacity 
for the same service. Blake v, Pe- 
gram, 101 Mass. 592 (1869). 
Anagreement made by a trustee 
with his cestwi que trust, in regard to 


the amount of compensation he 
shall receive, is not invalid, if the 
certui que trust is sui juris and com- 
petent to act, and no fraud is prac- 
tised or undue advantage taken; and 
such agreement should be taken into 
consideration by the probate court 
in determining the amount the trus- 
tee is entitled to charge. Bowker v, 
Pierce, 130 Mass. 262 (1881). 
2P.S8., c. 144, § 15. 
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for life or otherwise, to a person other than the owner 
of the fee therein, has ceased to improve by growth, 
or ought for any cause to be cut, the probate court 
for the county in which the land lies may appoint a 
trustee and authorize and empower him to sell and 
convey said wood and timber, to be cut and carried 
away within a time to be limited in the order of sale, 
and to hold and invest the proceeds’ thereof, after 
paying therefrom the expenses of such sale, and to 
pay over the income, above the taxes and other ex- 
penses of the trust, to the person entitled to such use 
and improvement while his right thereto continues, 
and, at the expiration of such right, to pay the prin- 
cipal sum to the owner of such land. When wood 
and timber has been cut as aforesaid, no more can be 
cut on such land by the person entitled to such use 
and improvement without permission from said court. 
The sale is made in the manner provided by law for 
the sale of real estate by guardians. The court may 
from time to time remove the trustee, and appoint 
another in his stead. 


SALE AND MORTGAGE OF LAND SUBJECT TO CON- 
TINGENT REMAINDERS. 


When real estate is held subject to a contingent 
remainder, executory devise, or power of appoint- 
ment, the probate court for the county in which such 
real estate is situated, may upon the petition of any 
person who has an estate in possession in such real 
estate, appoint one or more trustees, and authorize 
him or them to sell and convey such estate or any 


1P.S., c. 126, § 12. 
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part thereof in fee simple, if such sale and convey- 
ance appears to the court to be necessary and expe- 
dient ; or to mortgagethe same, either with or with- 
out a power of sale, for such an amount, on such 
terms, and for such purposes as may seem to the 
court judicious or expedient.! The petition is in the 
following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in said county 
of Essex, that he has a life estate in possession in the following 
described real estate, viz.: a certain lot of land situate in said 
Salem [Describe the premises by metes and bounds]; that Wil- 
liam Coffin of said Salem is entitled to the remainder in said 
real estate contingent upon his surviving your petitioner, oth- 
erwise it is to descend to James Jones of Beverly, in said 
county of Essex, in fee simple; that the said life estate and 
contingent remainders were created in and by the last will of 
Thomas Smith, late of said Salem, deceased, which will was 
duly proved and allowed by this court April 22, 1894; and that 
it is necessary and expedient to sell and convey the same in 
fee simple. 

Your petitioner therefore prays that one or more trustees 
may be appointed and authorized to sell and convey said real 
estate, and to hold the proceeds of such sale for the benefit of 
the said parties in interest until said contingent remainders 
shall be determined. 

Dated this seventh day of March, A. D. 1896. 

John Smith. 


Parties interested or who may become interested in 
the real estate, and those persons whose issue not in 
being may become interested therein, may assent to 


1P.S., c. 120, § 19. 
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the petition, but if they do not notice must be given 
to them in such manner as the court may order.! 

The court must appoint a suitable person to appear 
and act in the case as the next friend of all minors, 
persons not ascertained, and persons not in being, 
who are or may become interested in the real estate. 
The cost of the appearance and services of such next 
friend, including the compensation of his counsel, to 
be determined by the court, must be paid, as the 
court may order, either out of the proceeds of the 
sale or mortgage, or by the petitioner, in which latter 
case execution therefor may issue in the name of the 
next friend.1 

Such trustees must give bond in such form and 
amount as the court may order. ‘They hold the 
proceeds of such sale or mortgage for the benefit of 
the same parties as if the sale or mortgage had not 
been made.” 

Jurisdiction in all matters concerning such a trust 
is given to the probate court.” 

In case of a mortgage instead of a sale the form of 
the petition should be changed accordingly. 

If the land is ordered to be sold by trustees ap- 
pointed for that purpose, the decree will be that it 
appears to be necessary and expedient to sell the de- 
scribed real estate, and that one or more persons 
named therein are appointed trustees to make the 
sale and to hold the proceeds thereof in trust for the 
benefit of certain parties named therein, the said 
trustee or trustees giving bond with sufficient sure- 


1P,S., c. 120, § 20. 2P.S., c. 120, § 21. 
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ties to the satisfaction of the court for the due per- 
formance of the trust. If the decree is to mortgage 
the real estate it should fix the amount, the time of 
payment of principal and interest, and the rate of 
interest. 


TRUSTS FOR CREDITORS. 


If a person made a conveyance of real estate in 
this commonwealth in trust for the benefit of his 
creditors, and the trustee has satisfied all known 
creditors other than himself, and the grantor dies, 
the court that has granted administration on the es- 
tate of the deceased may, upon the petition ‘of the 
trustee, representing the facts and praying that he 
might settle his account in said court and to have the 
trust terminated, appoint a time and place for hear- 
ing all persons interested in such trust, notice of 
which hearing must be given by advertisement in 
some newspaper published in the county, or other- 
wise, as the court may order. Upon such hearing the 
court may terminate the trust, so far as the creditors 
and persons claiming under them are concerned ; may 
discharge such real estate from the trust, and may 
settle the trust account, and make any further order 
as to the disposition, distribution, or partition of the 
remaining trust estate, which is not inconsistent with 
the provisions of the original instrument creating the 
trust.1 The trust instrument must bear date not 
more than six years previous to the time appointed 
for the hearing; and the insolvent laws of the state 
are not affected.” 


P.S., c. 141, § 25. 2P,S., c. 141, § 26. 


CHAPTER V. 
GUARDIANSHIP. 


Guardians are appointed by the probate court, 
when it appears to be necessary or convenient, upon 
the petition of some person, over minors and others 
resident in the county, or resident without the com- 
monwealth, but who have estate in the county. 
Married women may be guardians without any act or 
assent of their husbands.” 


OF MINORS.? 


Testamentary guardians can only be appointed by 
wills duly executed* See P.'5., cs169)8 5. 

The petition for the appointment of a guardian of 
a minor, in the ordinary case, is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in the county 
of Essex, that there is occasion for the appointment of a guar- 
dian of 

Lewis A. Mason, born Feb. 29, 1878, 
Georgia HE. Mason, ‘* Oct. 30, 1880, 


Anna W. Mason, ‘¢ May 1, 1882, 
iP. 8., c. 139, § 1. is not conclusive upon the court. 
oA ep ey ik: WA Sis, Wardwell vy. Wardwell, 9 Allen 518 


3’ The expressed wish of a deceased (1864). 
parent as to the guardianship of his 4 Wardwell v. Wardwell, 9 Allen 
child is entitled to great regard, but 518 (1864). 
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all of Salem, inthe county of Essex, minors and children of 
William Mason, late of Salem, in the county of Essex, deceased 
and Ann Mason, his widow [or, Ann Mason, late of Salem, in 
the county of Essex, deceased, and William Mason, her hus- 
band]; and your petitioner prays that he, or some other suita- 
ble person, may be appointed to that trust. 
Dated this eleventh day of May, A. D. 1899. 
John Smith. 


The court may nominate guardians for minors un- 
der fourteen years old, but any minor above that 
age can nominate (subject to the approval of the 
court) his guardian! before a justice of the peace, or 
in open court.2 This is usually done before a justice 
of the peace, and a certificate thereof, in the follow- 
ing form, must then be filed with the petition :— 

Essex, ss. May 12, A. D. 1895. Personally appeared the 
above-named Lewis A. Mason and Georgia EH. Mason, minors, 
above the age of fourteen years, and nominated said John 
Smith to be their guardian. 

Before me, Robert Andrews, Justice of the Peace. 


The Boston Children’s Friend Society? and The 
Association for the Protection of Destitute Roman 
Catholic Children in Boston* may be appointed guar- 
dians of minors. 

If both or either of the parents of the minors are 
living, they must either assent to the appointment of 
the guardian, or be cited into court. This assent 
may be given by signing the following form :— 

I, the surviving parent [or, parents] of said minor [or, -s], 
hereby assent to the granting of the foregoing petition. 

Ann Mason. 


PP :5 C.109, $2, 3St. 1885, c. 362. 
2P.S., c.139, § 3. 4St. 1890, ¢. 117. 
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If the husband! and parent or parents of the minor 
do not assent in writing, or there are no parents 
known to be living, they, or the next of kin, must be 
notified to come into court and object. Notice is to 
be given to the husband, if any, in such way as the 
court may order,! and to other parties in interest, by 
publishing a citation issued by the register, once in 
each week, for three successive weeks, in a newspa- 
per named therein, the last publication to be one day 
at least before the return day named therein, or by 
delivering a copy thereof to the parent or parents, if 
living, at least seven days before the return day. 

The return on this citation must indicate in which 
mode the citation was served, and be sworn to. 

The guardian of a minor has no control over the 
custody and education of his ward, if the minor’s 
father or mother is hving and competent to transact 
their own business ; but the probate court may order 
that the guardian have such custody, if, upon a hear- 
ing and after such notice to the parents, or surviving 
parent, as it may direct, it finds such parent or parents 
unfit to have such custody, or if it finds one of them 
unfit therefor, and the other files in court his or her 
consent in writing to such order.” 

The probate court may, upon the application of a 
guardian entitled to the custody of his minor ward, 
during the lifetime of both or either of the parents 
of such ward, and after notice to all parties interest- 
ed, order and require such parents, or either of them, 
to contribute to the support and maintenance of such 
minor in such sums and at such times as, having re- 


1P. S., c. 139, § 13. 2P.S., c. 139, § 4. 
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gard to all the circumstances of the case, may seem 
just and reasonable. The court may from time to 
time afterward, on application made by either party 
above named, revise or alter such order, or make such 
new order or decree as the circumstances of the par- 
ents or the benefit of the minor may require. The 
parties so charged with the contribution for support 
may be ordered to furnish a bond, payable to the 
judge and his successor, in such sum and with such 
sureties as the court may order.! 

Public notice of the appointment is not necessary.” 


OF INSANE PERSONS. 


The guardianship of an insane person is also be- 
gun by the petition of two or more of the relatives 
or friends of the insane person, or by the petition of 
the selectmen of the town, or mayor and aldermen of 
the city, of which he is an inhabitant or resident, or 
upon which he is or may become chargeable for sup- 
port.’ The petition is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represent John Smith and Thomas Smith, both of 
Salem, in the county of Essex, sons [or, friends] of the herein- 
after named Thomas Smith [or, Robert Jones, mayor, and Julius 
Amboy, Moses Burnham, Horace Larcom, and William Lovett, 
aldermen, of Salem, in said county of Essex], that Thomas Smith, 
an inhabitant or resident of Salem, in said county of Essex, is 
an insane person, and incapable of taking care of himself. Your 
petitioner therefore prays that Edward Nudd of Salem, in said 
county of Essex, or some other suitable person, may be ap- 


1 St. 1891, c. 358. (1891). 
2 Gibson, appellant, 154 Mass. 378 °P.S., c. 189, § 7. 
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pointed guardian of said Thomas Smith, agreeably to the law in 
such case made and provided. 
Dated this second day of. January, A. D. 1896. 
John Smith, 
Thomas Smith. 


The probate court must then issue an order of 
notice! to the alleged insane person to appear at court 
on a day named therein, to show cause, if any he has, 
why a guardian should not be appointed, and this no- 
tice is served by delivering to the alleged insane per- 
son a copy of the same fourteen days at least before 
the return day stated therein for the hearing of the 
complaint.? 

If the insane person is a married woman, her hus- 
band must either assent, or be given such notice of 
the petition as the court may order.? 

Such alleged insane person is entitled to have the 
court make an allowance, to be paid by the guardian, 
if appointed, for all reasonable expenses incurred by 
the ward in defending himself against the complaint.* 

After a hearing, if it appears to the court that 
the respondent is an insane person, and incapable of 
taking care of himself, it will be so decreed, and also 
that a person named therein? be appointed guardian, 
he first giving bond with sufficient sureties for the 
due performance of the trust. 


OF SPENDTHRIFTS. 
When a person, by excessive drinking, gaming, 
idleness, or debauchery of any kind, so spends, wastes 


1This is also true in case of the 2?P.S., c. 139, § 7. 
appointment of a new guardian. 3P.S., c¢. 139, § 13. 
Allis v. Morton, 4 Gray 63 (1855). 2 PCa louse. 
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or lessens his estate as to expose himself or his fam- 
ily to want or suffering, or any city or town to charge 
or expense for his support or for the support of his 
family, the overseers of the poor of the city or town 
of which such spendthrift is an inhabitant or resident, 
or upon which he is or may become chargeable, or a 
relation or relations of such spendthrift, may present 
a complaint to the probate court, setting forth the 
facts and circumstances of the case and praying to 
have a guardian appointed. In towns in which over- 
seers of the poor are not specially chosen and in 
which the selectmen act as overseers of the poor, the 
selectmen may present such complaint.! 

The following is the form of a petition for the 
guardianship of a spendthrift :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully complain John Allen, Charles Wildes and Amos 
Rhoades, selectmen [or, overseers of the poor} of the town of 
Danvers for, John Allen, Charles Wildes, Amos Rhoades, Lil- 
born Andrews, Martin Fellows and Kendall Walpole, overseers of 
the poor of the city of Salem], in said county, that in their 
judgment Amos Armstrong, an inhabitant or resident of said 
Danvers, does, by excessive drinking [or, debauchery; or, yam- 
ing ; or, idleness], so spend, waste and lessen his estate, as to 
expose himself and family to want or suffering; and does 
also thereby expose said town of Danvers to charge or expense 
for his and their support. 

Wherefore they pray that John Smith, or some other suita- 
ble person, may be appointed guardian of the person and es- 


1 St. 1897, c. 178. 


286 PRACTICE IN THE PROBATE COURT. 


tate of said Amos Armstrong, agreeably to the law in such case 
made and provided. 
Dated this twentieth day.of May, A. D. 1895. 
John Allen, 
Charles Wildes, 
Amos Rhoades, 
Selectmen of the Town of Danvers. 


Upon this complaint the court will issue an order 
of notice, which must be served on the respondent by 
delivering him a copy of the notice fourteen days at 
least before the time appointed for the hearing of the 
complaint and stated therein. If the ward is a mar- 
ried woman, her husband must either assent, or be 
given such notice of the petition as the court may or- 
der. The return of service must be under oath. 

If after a hearing upon the complaint, it appears 
to the court that the alleged spendthrift does by ex-_ 
cessive drinking, gaming and idleness, so spend, 
waste and lessen his estate, as to expose himself and 
family to want and suffering ; and does also thereby 
expose the town named in the complaint to charge or 
expense for his and their support, it will be decreed 
that a guardian be appointed of his person and estate, 
and that a certain person named in the decree be ap- 
pointed such guardian, he first giving bond, with suffi- 
cient sureties, for the due performance of the trust. 


GUARDIANS TO RELEASE DOWER AND HOMESTEAD. 


When a married woman is by reason of insanity or 
infancy incompetent to release her right of dower or 
of homestead, a guardian may be appointed for her in 


1P.S., ¢. 139, § 13. 


GUARDIANSHIP. 287 


the same manner as if she were sole, and with the 
powers and duties given to guardians of married 
women owning property, and the husband or any 
suitable person may be appointed such guardian.! The 
following is the form of a petition for that purpose :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Thomas, of Salem, in said 
county, that he is seized of a certain parcel of real estate sit- 
uate in Salem, in said county, and described as follows [De- 
scribe premises by metes and bounds]; that he is desirous of 
conveying said real estate in fee, but that Ann Thomas, his 
wife, is incompetent, by reason of insanity [or, infancy], to re- 
lease her right of dower [or, and homestead] in the same; that 
the interests of your petitioner require that such conveyance 
should be made, and that the right of his said wife in said real 
estate should be released. 

He therefore prays that he [or, John Thomas of said Salem] 
may be appointed guardian of said Ann Thomas, and that such 
guardian may be authorized and empowered to join him in a 
conveyance of said real estate for the purpose of releasing her 
right of dower [or, and homestead] therein. 

Dated this first day of January, A. D. 1894, 


John Thomas. 


Notice on this petition is to be given as though she 
was a feme sole, in the ordinary manner; the hus- 
band also being given such notice of the petition as 
the court may direct, unless he is the petitioner.? 

The decree will be in the following form :— 


On the petition of John Thomas, of Salem, in said county of 
Essex, representing that he is the owner of certain real estate 


1 St. 1890, c. 259. 2P.S., c. 139, § 13. 
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situate in Salem, in said county, and described as follows [De- 
scribe premises by metes and bounds]; that he is desirous of 
conveying the same; and that Ann Thomas, his wife, is an insane 
person [or, a minor], and is therefore incompetent to release 
her right of dower [or, and homestead] in said real estate; and 
praying that he the guardian of said Ann Thomas, may be 
authorized to release her said rights in said real estate; and 
said John Thomas, and all other parties in interest, having been 
duly notified, and no one objecting [or, after due hearing], the 
court being satisfied that said right of dower [or, and home- 
stead] ought to be released, it is decreed that said guardian be 
authorized to make said release by joining in any deed of con- 
veyance made by said John Thomas, or any trustee for him, 
within five years next after the date of this decree, whether 
such deed pass the whole or only separate parcels or lots of 
said real estate, the said John Thomas first paying over to said 
guardian the sum of five hundred! dollars, to be invested and 
held by said guardian for the benefit of the said wife, if she 
survives her said husband, the income of said sum to be re- 
ceived and enjoyed by him during his life, or until otherwise 
ordered by said court, and the principal to be paid over to him 


if he survives her. 


TEMPORARY GUARDIANS. 


Whenever an appeal is taken from the decision of 
the probate court appointing a guardian of a minor or 
insane person, said court may, upon the petition of any 
friend or person in interest, with or without notice, 
appoint a temporary guardian ; and in case of appeal 
from such appointment such temporary guardian 
nevertheless proceeds in the execution of his duties 
until otherwise ordered by the supreme court.” 


1 The present value of the dower or 2 St. 1897, c. 135, § 1. 
homestead right, or both. 
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Such temporary guardian, until otherwise ordered, 
or until his removal or the appointment of a perma- 
nent guardian, has the same powers and performs the 
same duties with regard to the person and estate of 
the ward as a permanent guardian, and may be de- 
creed the custody of the person of minors if the court 
finds the parent or parents unfit to have such custody, 
or if it finds one of them unfit therefor and the other 
consents to such custody by the temporary guardian.! 

Such temporary guardian before entering on the 
duties of his trust must give bond with sufficient 
sureties, in such sum as the court may order, payable 
to the judge of probate and his successors, and with 
condition that he will make and return to the probate 
court within such time as it orders, a true inventory 
of all the personal estate of the ward which at the 
time of making such inventory has come to his pos- 
session or knowledge, and that he will, whenever re- 
quired by the probate court, truly account on oath 
for all the estate of the ward that may be received by 
him as such temporary guardian, and will deliver the 
same to any person who may be appointed guardian 
or may be otherwise lawfully authorized to receive 
the same.” 

Upon the application of the mayor of a city, of the 
selectmen of a town, or of the overseers of the poor 
of acity or town, the probate court may, pending 
proceedings for the appointment or removal of a 
guardian of a minor, appoint some suitable person to 
be temporary guardian of such minor during the pen- 
dency of such proceedings ; and the person appointed 


1 St. 1897, c. 135, § 2. 2 St. 1897, c. 135, § 3. 
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such temporary guardian has the custody and control 
of the minor until such proceedings are terminated. 
The probate court having jurisdiction may at any 
time, with or without notice, terminate such tem- 
porary guardianship. 


BOND. 


The form of a guardian’s bond in all cases, that 
is, whether the ward is a minor, an insane person, or 
a spendthrift, is the same as that of an administrator, 
except the condition, which is as follows :— 


The condition of this obligation is such that if the above- 
bounden John Smith, guardian of Amos Armstrong, of Danvers, 
in said county of Essex, farmer,® minor [or, insane person; or, 
spendthrift], shall:— 

First, make and return to said Probate Court, at such time 
as it may order, a true inventory of all the real and personal 
estate of said ward that at the time of the making of such in- 
ventory shall have come to the possession or knowledge of said 
guardian; 

Second, manage and dispose of all such estate, according to 
law and for the best interests of said ward, and faithfully dis- 
charge his trust in relation to such estate, and to the custody, 
educationt and maintenance of said ward; 

Third, render upon oath, at least once a year, until his trust 
is fulfilled, unless he is excused therefrom in any year by said 
court, a true account of the property in his hands, including 
the proceeds of all real estate sold or mortgaged by him, and 
of the management and disposition thereof, and also render 
such account at such other times as said court may order; and, 


etsy C a Lod ss) Os 4In case of a spendthrift or an 
4 PoS., \C. 1395) § 22: insane person cross out the word 
3 Give occupation if aninsane per- ‘‘education.” P.S., ¢. 139, § 11. 
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Fourth, at the expiration of his trust, settle his account in 
said court, or with said ward or his legal representatives, and 
pay over and deliver all the estate remaining in his hands, or 
due from him on such settlement, to the person or persons 
lawfully entitled thereto; 

Then this obligation to be void, otherwise to remain in full 
force and virtue. 


The bonds of guardians should be accompanied 
with a statement showing the amount of both real 
and personal estate belonging to the ward signed by 
the guardian, and also obtain, if convenient, the cer- 
tificate of some one having personal knowledge of 
the sufficiency of the sureties, as in the case of ad- 
ministrators’ bonds. Blank forms for this purpose 
are printed on the back of the blank bonds issued by 
the court. 

A testamentary guardian must give a surety or 
sureties on his bond, unless exempted therefrom in 
the will.? 

When a bond without sureties has been approved 
by the court, the court may at any time, when it 
deems it proper by reason of a change in the situa- 
tion or circumstances of the guardian, or for other 
sufficient cause, require him to give a new bond with 
a surety or sureties.? 

In the case of a minor, when his custody is given 
to his guardian because his parent or parents are unfit 
to have such custody, the court may allow such 
guardian to give a bond without sureties.’ 

The guardian must cause an inventory to be made 
in the same manner, etc., as an administrator ;* but 


1P.S., c. 139, § 23. 8P,S., c. 139, § 25. 
2P.S., c. 139, $$ 24, 25. 4P.S., c. 139, § 37. 
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he does not have to give any notice of his appoint- 
ment. 


APPOINTMENT: OF AGENT. 


Every guardian appointed in this commonwealth, 
but residing without, must appoint an agent residing 
herein, the same as foreign trustees.1 See page 262. 


INVENTORY. 
Guardians must return an inventory of their 
ward’s estate the same as administrators. See page 


Bf 
RESIGNATION AND REMOVAL OF GUARDIAN. 
Resignation. 

A guardian may resign his trust if the court which 
appointed him will allow him to doso.? For the form 
of petition for this purpose see resignation of an ad- 
ministrator, page 113. 


Removal. 

A guardian may be removed by the court which 
appointed him for cause, after notice to him and to 
all other persons interested.? For the form of peti- 
tion for this purpose see removal of an administrator, 
page 114. 

EMBEZZLEMENT, ETC., OF WARD’S PROPERTY. 


When any person is suspected of having embez- 
zled, fraudulently received, or conveyed away, or 


‘ 1S$t. 1889, c. 462. 

AVP Csluos) Seale 

3P.58., c. 189, § 21. Conduct of a 
guardian tending to alienate the af- 
fections of his infant ward from its 
mother, who is a person of good 


character, is a sufficient cause for 
his removal. Perkins vy. Finnegan, 
105 Mass. 501 (1870). Mere unsuita- 
bleness, without misconduct, is suf- 
ficient. Gray v. Parke, 155 Mass. 4383 
(1892). 
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concealed the property of a ward, proceedings may 
be had in the probate court in the same manner as in 
the case of a deceased person.! See page 124. 


GENERAL DUTIES OF GUARDIANS. 


They must pay all legal debts of the ward out of 
the personal estate, if sufficient, and collect all debts 
due to him, or, with the approbation of the probate 
court, compound for the same; appear for the ward 
in all legal proceedings except between themselves, 
unless another person is appointed for that purpose 
as guardian ad litem, or next friend ;* manage the es- 
tate of the ward frugally; and apply the income and 
profits thereof,so far as may be necessary, to the com- 
fortable and suitable maintenance and support of the 
ward and his family; and, also, sell the estate for such 
maintenance, if the income is insufficient therefor.’ 

Upon the application of the guardian of an insane 
person, or of a child, or the guardian of a child of an 
insane person, and after notice to all other persons 
interested, the probate court may authorize and re-_ 
quire the guardian of such insane person to apply a 
portion of the income of the property of the ward, 
which is not required for his maintenance, to the sup- 
port of his children. 

The probate court may make an allowance out of 
the estate of an insane ward for the support of his 
wife, to be paid to her by the guardian during the 
continuance of the guardianship in such manner as 
the court directs.® 

IP. S., c. 139, § 42. 4P.S., c. 139, § 33. 


2P.S., ¢. 139, § 29. OP ROs5 Ce Laos Siok, 
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The probate court may, after notice to all persons 
interested, authorize guardians to obtain by purchase 
the release and conveyance of a right of dower, 
homestead, life estate, estate for years, or other inter- 
est, vested or contingent, held or owned by any per- 
son, in or to any real estate of their wards, and to 
make any contract concerning such rights or interests 
which may be necessary to effect such purchase.! 

The probate court may, on the application of a guar- 
dian or of any person interested in the estate of the 
ward, and after notice to all other persons interested 
therein, authorize or require the guardian to sell and 
transfer any personal estate held by him as guardian, 
and to invest the proceeds thereof, and all other 
moneys in his hands, in any manner that may be most 
for the interest of all concerned. The court may 
make further order and give such directions as the 
case may require for the management, investment, 
and disposition of the estate in the hands of the 
guardian.” 

When aresident ward, having a guardian appointed 
in the commonwealth, removes out of the state, the 
guardian may sell the real estate of the ward, and 
transfer and pay over the whole or any part of the 
proceeds and the whole or any part of the ward’s per- 
sonal estate to a guardian, trustee, or committee, ap- 
pointed by competent authority in the state or coun- 
try within which the ward resides, upon such terms 
and in such manner as the probate court for the 
county in which any such real or personal estate is 
found may decree upon petition filed therefor, and 


IP. S., c. 139, § 35. 2P.S., c. 139, § 38. 
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after notice to all parties interested.!. Also, when a 
ward residing out of the commonwealth has no guar- 
dian here, and has personal assets in the hands of an 
administrator, executor, or trustee in this state.? 

The guardian of a ward, both residing without the 
commonwealth, but having real estate and no guar- 
dian here, may file an authenticated copy of his ap- 
pointment in the probate court for the county in 
which the real estate is situated, and be licensed to 
sell the real estate in every county, in the same way as 
that of a resident ward is sold.? If such foreign 
guardian has given bond to account for the proceeds 
of such sale, with sufficient surety or sureties in the 
state of his appointment, and an authenticated copy 
of such bond is filed here, no other bond will be re- 
quired ; otherwise, he must give bond with surety or 
sureties for that purpose.* 


SPECIFIC PERFORMANCE. 


When a person has become legally bound, by an 
instrument in writing, to make a conveyance of real 
estate, and is put under guardianship before the con- 
veyance is made, the probate court may enforce a 
specific performance of the agreement, upon the peti- 
tion of any person interested in the conveyance. 
Notice of the petition must be given to all persons 
interested ; and the court may then order the guar- 
dian to make the conveyance.® ‘The petition there- 
for is in the following form :— 


1P.S., c. 139, § 39. 4P.S.,c. 140, § 10. 
2 P. S., c. 189, § 40. 5 P.S., c. 142, § 1. 
3P.S., c. 140, § 9. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Merrimac, in said 
county, that Thomas Jones of Salisbury, in said county, an 
insane person, and now under guardianship, at a time previous 
to such guardianship, to wit, on the second day of May, A. D. 
1890, entered into an agreement in writing with your petition- 
er, a copy of which agreement is hereto annexed, whereby said 
Thomas Jones agreed with your petitioner to convey to him, 
upon the terms and conditions set forth in said agreement, cer- 
tain real estate situate in said Merrimac, and fully described in 
said agreement; that said Thomas Jones has not made such 
conveyance, and is not now competent to make the same by 
reason of such guardianship; and that your petitioner is ready 
to perform all the conditions of said agreement on his part. 

Wherefore your petitioner prays that a specific performance 
of said agreement may be decreed, and that Anne Jones, guar- 
dian of said Thomas Jones, may be orderedito convey said rea!, 
estate to him agreeably to the terms thereof. 

Dated this first day of July, A. D. 1890. 

John Smith. 


SALE OF WARD’S REAL ESTATE. 
For Maintenance. 


At Public Sale.—lIf real estate is among the assets 
of the estate of a ward, and it is necessary to sell it 
for the maintenance of himself and his family, the 
guardian may petition the probate court which ap- 
pointed him for license to sell and convey the same.! 
The following is the form of petition for such pur- 
pose, when the sale is to be at public auction :— 


1P.S., c. 140, §§1, 3,13. Sales may be examined into. See page 184. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, guardian of Thomas 
Jones, of Danvers, in said county of Essex, minor [or, an in- 
sane person; or, spendthrift|; that said ward is interested in 
certain real estate, to wit: [Describing it by metes and bounds, 
and stating its condition, whether buildings are on it, and if so 
their use, etc. If the sale of a sufficient specific part of the 
estate would be detrimental to the sale of that, or the remain- 
der of it, it should be so represented in the petition!]; that it 
is necessary that said ward’s interest therein be sold for his 
maintenance, for the reason that the income of his estate is in- 
sufficient to maintain him, and that he has no other source of 
income [ete. ]. 

Wherefore said guardian prays that he may be licensed to sell 
and convey the same, agreeably to the law in such case made 
and provided. 

Dated this fourth day of April, A. D. 1898. 

John Smith. 


The next of kin and heirs apparent or presumptive 
of the ward? may assent to the petition by signing an 
assent substantially in the following form :— 


The undersigned, being all the persons interested, hereby 
assent to the foregoing petition. 


If they do not assent in writing, they must be no- 
tified in such way as the court may order,’ generally 
by delivering a copy of the citation issued on the 
petition to each of them, fourteen days before the 
return day named therein, or by publishing the cita- 
tion in a newspaper once a week, for three succes- 


1P.S., c. 140, § 2. 3P.S., c. 140, § 15. 
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sive weeks, the last publication to be one day at least 
before the return day named therein, as in the ordi- 
nary manner of giving notice by publication. 

If the ward is insane or a spendthrift, and resides 
within the commonwealth, the overseers of the poor 
of the town where he resides must have notice of 
the petition. They may sign the following assent :— 


The undersigned, overseers of the poor for the town of Dan- 
vers, waive notice and assent to the foregoing petition. 


If they do not assent in writing, they must be 
served with notice. ‘The following is a form of such 
notice :— 


To the Overseers of the Poor of the town of Danvers: 

This is to notify you that in the capacity of guardian of 
Thomas Jones, of said Danvers, an insane person [or, spend- 
thrift], I have petitioned the Probate Court of our county of © 
Essex for license to sell by public auction and convey the fol- 
lowing described real estate of said ward for his maintenance, 
viz.: [Describe the real estate by metes and bounds sufficiently 
to identify it only]. The said petition will be heard in said 
court at 9 o’clock A. M., on Monday, May 1, 1895. 


John Smith, Guardian. 


This notice may be served upon one only of the 
board of overseers of the poor, and must be served 
at least seven days before the day ot the hearing.! 
The overseers may accept service by signing the fol- 
lowing form :— 


April 20, 1895. We have received due notice of the hearing 
on the petition of John Smith, guardian of Thomas Jones of 
Danvers, insane person [or, spendthrift], to the probate court 


1P.S., ¢. 140, § 14. 
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for our county of Essex, for license to sell at public auction 
and convey the following described real estate of said ward for 
his maintenance, viz.: [Describe the real estate only sufficiently 
to identify it]. John Jackson, 

One of the Overseers of Poor of Danvers. 


The overseers may assent to the granting of the 
petition by the following assent :— 


COMMONWEALTH OF MASSACHUSETTS. 
Essex, ss. PROBATE COURT. : 
Danvers, April 20, A. D. 1898. 

In the matter of the petition of John Smith, guardian of 
Thomas Jones, an insane person, praying for license to sell real 
estate of his ward, now pending in said court. 

We, the Overseers of the Poor of the town of Danvers, where 
said ward is an inhabitant or resides, hereby acknowledge due 
notice of said petition, and make no objection to the granting 
of the prayer thereof. John Jackson, 
Kendall Loring, 
Lawrence Ames. 


The decree of sale should state that it appears to 
be necessary that the ward’s interest in the real es- 
tate described in the petition, or “in such portion of 
the ward’s real estate as is described as follows ” (de- 
scribing it by metes and bounds!), should be sold for 
his maintenance, and that the guardian be licensed to 
sell all of the ward’s “ interest in said real estate for 
the purposes aforesaid.”’ 

Sales must be advertised and conducted as sales by 
administrators are,2 and evidence of such sales is to be 
perpetuated in the same manner.? 

The notice of sale need not be dated, if no one is 


1P.S., c. 140, § 2. 2P.S., c. 140, § 17. 
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misled by it.) See the case of Wyman et alt. v. 
Hooper, for description of lots of land and statement 
of time of sale. 

In the deed of the guardian, which is similar to 
that of an administrator, it is unnecessary to state the 
reason for granting the license and making the sale.® 

At Private Sale.—If an offer has been made for 
the real estate of the ward, and the petition is for 
license to convey at private sale, the following is the 
form of the same :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully represents John Smith, guardian of Thomas 
Jones, of Danvers, in said county of Hssex, minor [or, insane 
person ; or, spendthrift], that said ward is interested in certain 
real estate, to wit: [Describing it by metes and bounds suffi- 
ciently to identify it, and also stating its condition]. 

[If the interest of the ward is a fractional part only, add, 
that the interest of said ward in said described real estate is one- 
undivided-third part thereof|, that an advantageous offer has 
been made to your petitioner for said ward’s share, to wit, the 
sum of one thousand dollars; that the interest of all parties 
concerned will be best promoted by an acceptance of said offer, 
and that it is necessary that said ward’s interest therein be sold 
for his maintenance, for the reason that the income of his es- 
tate is insufficient to maintain him. 

Wherefore said guardian prays that he may be licensed to sell 
and convey the same, at private sale, in accordance with said 
offer, or upon such terms as may be adjudged best, agreeably 
_ to the law in such case made and provided. 

Dated this fourth day of April, A. D. 1898. 
John Smith. 


1 Brigham, g’d’n, v. Boston & Albany 141 (1854). 
R. R. Co. et al., 102 Mass. 14 (1869). 3 Sowle v. Sowle, 10 Pick. 376 
2 Wyman et ali. v. Hooper, 2 Gray (1830). 
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The petition must ordinarily! either be assented to 
or notice thereof given to all parties interested there- 
in, and, when the ward is insane or a spendthrift, to 
the overseers of the poor of the place of which the 
ward is an inhabitant or resident, as in petitions for 
license to sell for the same cause at public auction. 

The decree will grant authority to sell and convey 
the real estate for the sum named or for a larger 
amount at private sale. The guardian can, however, 
sell at public auction, if he pleases, under the same 
license.? 


For Investment. 


If the real estate of a ward is unproductive, etc., 
the probate court will, in a proper case, upon the peti- 
tion of any friend of the ward, if a minor, authorize 
the guardian, or some other suitable person,® to sell 
and convey the same.* 

If it is to be sold at public auction proceed as in 
sales for maintenance, page 296; if at private sale, 
the petition is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, guardian of Thomas 
Jones, of Danvers, in said county of Hssex, minor [or, insane 
person; or, spendthrift], that said ward is interested in certain 
real estate, to wit: [Describing it by metes and bounds, and 
stating its condition, etc.]; thatan advantageeus offer has been 
made to your petitioner for said ward’s share, to wit, the sum 
of one thousand dollars; that the interest of all parties con- 


1P.S., c. 140, § 18, amended by St. 3P.S.,¢.140,§7. See§ 8, also, in 
1885, c. 258. case of a minor. 
2P. S., c. 140, § 18. PAO Gel 40793. 
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cerned will be best promoted by an acceptance of said offer, 
and that it will be for the benefit of said ward that his interest 
therein be sold, and the proceeds thereof put out on interest, 
or invested in some productive stock, for the reason that the 
said real estate is unproductive. 

Wherefore said guardian prays that he may be licensed to sell 
and convey the same, in accordance with such offer, at private 
sale, or upon such terms as may be adjudged best, agreeably to 
the law in such case made and provided. 

Dated this fourth day of April, A. D. 1894. 


John Smith. 


The petition must either be assented to or notice 
thereof given to all parties interested therein, and, in 
cases where the ward is insane or a spendthrift, to the 
overseers of the poor of the place of which the ward 
is an inhabitant or resident, as in cases of petition for, 
license to sell for maintenance. 

The decree should show that it appears that the 
offer is an advantageous one, and that the interest of’ 
all parties concerned will be best promoted by its ac- 
ceptance, and that it would be for the benefit of the 
ward that his interest in the real estate sought to be 
conveyed should be sold, and the proceeds thereof 
put on interest, or invested in some productive stock, 
and that it is decreed that the guardian be licensed to 
sell and convey at private sale, in accordance with the 
offer, or for a larger sum, all of the ward’s interest in 
the described real estate for the purpose of invest- 
ment. . 
Husbands and wives of persons under guardian- 
ship may release their rights in real estate of the 
wards conveyed by their guardians by joining the 
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guardian in his deed. So in partition of the ward’s 
real estate.” 


SALE OF CONTINGENT INTERESTS, ETC. 
The provisions given on page 184, first paragraph, 
also relate to sales of contingent interests, etc., by 
guardians. 


SALE OF LOTS IN CEMETERIES. 


The provisions given on page 184, second para- 
graph, also relate to sales of lots in cemeteries by 
guardians. 


SALE OF STANDING OR GROWING WOOD. 


When the income of the estate of a ward is insuffi- 
cient to maintain him and his family, or when it is for 
his benefit that standing or growing wood on his real 
estate should be sold, and the proceeds put out on in- 
terest or invested in some productive stock, his guar- 
dian may sell such wood upon obtaining a license 
therefor.? 

To obtain such license the guardian must present to 
the probate court a petition setting forth the facts and 
circumstances on which the petition is founded. The 
license issued upon the decree of the court should 
specify whether the sale is made for maintenance or 
investment.? The court may order how an investment 
of this kind shall be made.° 


SALE OF HOMESTEAD RIGHT. 
The widow of a deceased person and the guardian of 


the minor children, when he has obtained a license 


1P, S., c. 147, §§ 16, 17. 4P.S., c. 140, § 4, 
2P.S., c. 147, § 19. 5 P.S., c. 140, § 6. 
3P.S., c. 140, § 3. 
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therefor from the probate court, as in the case of sales 
of real estate of minors, may join in a sale of an estate 
of homestead; or, if there is no widow entitled to 
rights therein, the guardian may upon obtaining such 
license make sale of such estate. The probate court 
may apportion the proceeds of the sale among the par- 
ties entitled thereto.! 


RELEASE OF INSANE WARDS’ CURTESY, DOWER AND 
HOMESTEAD. 


When the wife of an insane man is desirous of con- 
veying any of her real estate, whether absolutely or 
by way of mortgage, she may by petition, describing 
the same, ask the probate court to decree that the es- 
tate of the husband as tenant by the curtesy may be 
released, setting forth the facts and reasons why her 
prayer should be granted. After notice in some 
newspaper to all persons interested and a hearing 
thereon the court, if satisfied that such estate by cur- 
tesy ought to be released, shall authorize the guardian 
of the husband to make such release by joining in any 
deed of conveyance to be made within five years 
thereafter, either by the wife or by a trustee for her 
and whether such deed passes the whole or only sepa- 
rate parcels or lots of said real estate.” 

If the guardian is so authorized to release the es- 
tate by curtesy of his ward and the probate court 
deems it proper that some portion of the proceeds of 
such real estate, or of a sum loaned on mortgage there- 
of, should be reserved for the use of such ward the 
court may order that a certain portion of such pro- 
ceeds or sum actually to be realized from such sale or 


1p, §., ¢. 123, § 10. 2 St. 1886, c. 245, § 1. 
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mortgage, exclusive of any encumbrance then exist- 
ing on the estate, shall be set aside and paid over to 
such guardian to be invested and held by him for the 
benefit of the husband if he survives his wife ; the in- 
come of such sum to be received and enjoyed by the 
wife during the life of her husband, or until other- 
wise ordered by the court upon good cause shown, 
and the principal to be hers and to be paid over to her 
if she survives him, and, if she does not survive him, 
to be paid over to her heirs, executors or administra- 
tors upon his decease.! 

The law and procedure is the same for the release 
of an insane woman’s dower and homestead right in 
her husband’s real estate ; 7 except that the court may 
order such notice to parties interested as it pleases ;? 
and the court may decree that a sum not exceeding 
one-third of the net proceeds of the sale may be set 
aside and paid over to the guardian to be invested 
and held by him for the benefit of the wife if she sur- 
vives her husband ; the income of such sum to be re- 
ceived and enjoyed by the husband during the life of 
his wife, or until otherwise ordered by the court upon 
good cause shown; and the principal to be his, and to 
be paid over to him if he survives her.4 

If a homestead right exists in the premises, the 
court may order that eight hundred dollars or less 
be paid over to the guardian of the wife, in addition 
to the said one-third, to be held as the one-third is.® 

When the husband of an insane woman has con- 


1 St. 1886, c. 245, § 2. *Po8., C147, § 21. 
ae aa S., Cc. 147, § 20. 5 Pp, S.; @. 147, § 922. 
3 St. 1890, c. 105. 
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veyed real estate in trust without a power of revoca- 
tion, and in such conveyance provision is made for 
his wife, which in the opinion of the probate court, to 
be certified on petition, and after notice, and hearing, 
is sufficientin lieu of dower therein, the trustee in such 
conveyance must be authorized to pass title to such 
real estate free from all right of dower.! 

If, in the opinion of the probate court, certified as 
aforesaid, such provision in lieu of dower of such 
insane woman in all the real estate owned by her hus- 
band at the date of the petition, or in any particular 
portions thereof, is sufficient her guardian must be 
authorized to release her dower in all such real estate 
or in such particular portions by joining in a deed of 
conveyance of the same.” 

All these proceedings must be had in the probate 
court in the county where the wives and husbands of’ 
the insane wards reside, if they are inhabitants of this 
state, and if not, then in some county where any of 
their real estate is situated ; and acertitied copy of all 
final orders or decrees in such proceedings must be re- 
corded in the registry of deeds in every county or dis- 
trict in which such real estate is situated.® 


MORTGAGE OF WARD’S REAL ESTATE. 


If the situation of the real estate of a ward is such 
that money should be raised by mortgage, the guar- 
dian may petition the probate court for authority to 
so mortgage it. The following is the form of sucha 
petition :—® 

1P.§8., c. 147, § 23. #P.S., ce. 140, § 11. 


a P, S40. 0147 S24; 5P.S., c. 140, § 12. 
3 P.S., c. 147, § 25; St. 1886, c. 245, § 3. 
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To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith, guardian of Thomas 
Jones, of Danvers, in said county of Essex, minor [or, insane 
person ; or, spendthrift], that said ward is interested in certain 
real estate, to wit: [Describe the lot sought to be mortgaged 
by metes and bounds sufficiently to identify it, stating its con- 
dition]; that said real estate is valued at five thousand dollars; 
and said ward’s interest therein is the whole of it [or, one undi- 
vided half! thereof |; that it is necessary to raise the sum of two 
thousand dollars for the purpose of paying debts [or, the purpose 
of improving the property, etc.], and that the interests of said 
ward require that said guardian shall have power to mortgage 
said real estate to raise said sum for the purpose aforesaid. 

Wherefore said guardian prays that he may be authorized to 
mortgage the same, agreeably to the law in such case made and 
provided. 

Dated this fourth day of April, A. D. 1894. 

John Smith. 


The petition must either be assented to or notice 
thereof given to all parties interested therein, and, in 
cases where the ward is insane or a spendthrift, to the 
overseers of the poor of the place of which the ward 
is an inhabitant or resident, as in cases of petition for 
license to sell for maintenance. 

The decree should show that it appears that it is 
necessary and expedient to raise a certain sum of 
money” for a stated purpose, and that the interests 
of the ward require that the guardian have power 
to make the mortgage to raise a stated sum for that 
purpose, and that it is decreed that the guardian be 
authorized to mortgage all the ward’s interest in the 


1P.S., ¢. 140, § 11. 2P. S., c. 140, § 12. 
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described real estate to the amount of a certain named 
sum, at any time within one year from the date 
thereof, for a term of years stated therein, at a 
rate of interest not exceeding a stated per centum per 
annum, payable semi-annually, and by a deed with 
or without a power of sale clause. 


LEASE OF WARD’S REAL ESTATE. 


The probate court may, on petition of a guardian, 
if, after due notice and hearing thereon, it appears to 
be necessary or expedient, authorize such guardian to 
give a written lease for a term of years, of any real 
estate of his ward. 

The petition should set forth a description of the 
real estate, the reason why it is necessary or expedi- 
ent to give a written lease, and the length of the 
term, and the decree of the court upon such petition 
must fix the term and the amount for which the real 
estate may be leased.! 


ACCOUNT. 


Accounts of guardians are rendered to the probate 
court annually, and are in form like those of admin- 
istrators.2, They must be rendered under oath; and 
will not be allowed unless all the persons interested 
have assented thereto in writing, or have been cited 
to appear and object to the allowance thereof ; and 
not then, usually, unless it is the final account of the 
guardian, as otherwise no citation will issue except 
upon the express order of the court. 

If a guardian fails torender his account to the 
court, the ward or any person for him may peti- 


1St. 1894, c. 128. 2 St. 1895, c. 210. 
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tion the court praying that such account be ren- 
dered. The petition is in the same general form as 
that compelling an administrator to render an in- 
ventory, given on page 122; and on this petition 
proceedings are the same as those compelling an 
administrator to render an inventory. 


TERMINATION OF GUARDIANSHIP. 


If the ward is a minor, the arrival at age ipso facto 
determines the guardianship, and the guardian must 
turn the property of the ward over to him or her. 
The guardian may make out his account and settle it 
with the court in the ordinary manner, with the 
ward’s consent in writing, or by citation; or, the 
guardian and ward may settle privately, as they alone 
are concerned, without filing any account in court. 
If this is done, care should be taken to have the set- 
tlement full and plain, and if the ward is at that time 
a married woman, it is advisable to have the husband 
cognizant of the details of the settlement and agree- 
able thereto. When the terms of the settlement are 
agreed upon, the ward (and her husband, too, if she 
has one) may sign a combined receipt and release of 
the guardian, in the following form :— 


Danvers, Sept. 1, 1896. 

Received of John Smith, my former guardian, four hundred 
and eighty dollars in cash, and four shares of stock in the Man- 
chester Manufacturing Company, certificate No. 1,178, being 
all the personal property in his hands asmy said guardian, and 
in full settlement of his account as my said guardian; and in 
consideration thereof I do hereby forever release him and his 
executors and administrators from any further and all liability 
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to me on account of said guardianship. In witness whereof I 
hereunto set my hand and seal this day first above written. 
Sarah Tomlins [SEAL]. 
I consent hereto. 
George Tomlins. 


This release should be recorded in the probate 
court. 

If the ward is an insane person or a spendthrift, 
the guardianship is determined only upon the death 
of the ward, unless the insane ward recovers his 
senses in a degree sufficient to enable him to care 
for his property, and that it is no longer necessary 
in case of either ward.! | 

If. this occurs, the ward can petition the probate 
court for release from guardianship, that the guar- 
dian be discharged, and that his estate be restored to 
him. The form of the petition is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Thomas Jones of Danvers, in the 
county of Hssex, farmer, that by a decree of said court, dated 
the second day of July, A. D. 1894, he was adjudged to be an 
insane person [or, spendthrift], and John Smith of Salem, in the 
county of Essex, was appointed his guardian; that said John 
Smith accepted the trust, and still continues to have the cus- 
tody of the person of your petitioner and the management of 
his estate. 

Your petitioner further represents that he believes that he is 
now capable of managing his own estate, and that such guar- 
dianship is no longer necessary. 


1P, S., c. 139, § 12. 
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Wherefore your petitioner prays that his said guardian may 
be discharged. 
Dated this tenth day of September, A. D. 1896. 
Thomas Jones. 
The undersigned, relatives, friends and neighbors of the 
above-named ward, believing that guardianship of said ward is 
no longer necessary, hereby concur in his petition for his dis- 
charge from said guardianship. Andrew Wilson, 
Bertram Valley, 
Collin Frazier, 
Mary Couch, 
Moses Madison. 


The guardian can give his assent to this petition, 
but if he does not he must be cited into court to show 
cause why it should not be granted. The citation is 
served by delivering a copy thereof to the guardian 
a certain number of days (stated therein) at least be- 
fore the time for the hearing named therein, or by 
publishing the same once in each week, for three 
successive weeks, in a newspaper named therein, the 
last publication to be one day at least before the time 
of the hearing. 

The decree must show that the ward is now com- 
petent to manage his estate, and that the guardian- 
ship is no longer necessary, and that it is decreed, 
that the guardian be, and he is hereby discharged 
from his said trust of guardian of said ward. 
GUARDIANSHIP OF PERSONS WITHOUT THE COMMON- 

WEALTH. 


When a person lable to be put under guardianship 
resides out of the commonwealth, and has any estate 
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herein, a friend of such person or any one interested 
in his estate, in expectancy or otherwise, may apply 
to the probate court of a county in which there is 
such estate,! and after such notice to all persons in- 
terested as the court may order and after a full hear- 
ing and examination, a guardian may be appointed 
for such absent person.” 

Such guardian gives the bond required for guardian 
of wards who reside within the state, except that the 
provisions respecting the inventory, the disposal of 
the estate and effects, and the account to be rendered 
by the guardian, is confined to such estate and effects 
as come to his hands in this commonwealth.? 

When a person who is a resident of another state or 
territory of the United States is entitled to property 
of any description in this commonwealth, and is under 
the guardianship of a person who is also a resident of 
such other state or territory, if such guardian produces 
to the probate court of the county in which such 
property or the principal part thereof is situated a full 
and complete and duly exemplified or authenticated 
transcript from the records of a court of competent 
jurisdiction in such other state or territory, showing 
that he has there been appointed such guardian, and 
has given a bond and security in double the value of 
the property of such ward, and also shows to such 
probate court that a removal of such ward’s property 
will not conflict with the terms or limitations attend- 
ing the right by which the ward owns the same, then 


1 If the estate here consistsin part guardian. Clarke v. Cordis, 4 Allen 
of personal property which is held 466 (1862). 
in trust for him, the probate court 2P.S., c. 139, § 17. 
for the county where the trustee re- PE Cai badae elo 
sides has jurisdiction to appoint the 
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such transcript may be recorded in such probate 
court, and such guardian will be entitled to receive 
from such court letters of guardianship of the estate 
of such ward which will authorize him to demand, 
sue for, and recover any such property, and to remove 
the same out of the commonwealth. Such probate 
court may also order any resident guardian, executor, 
or administrator, having any of the estate of such 
ward, to deliver the same to any person who has 
taken out such letters of guardianship. 


1P. S., ¢. 139, § 20. 


CHAPTER Vii 


PARTITION OF REAL ESTATE. 


The jurisdiction of the probate court in making 
partition of real estate held by joint tenants, co- 
parceners, or tenants in common, depends upon the 
certainty of the shares of the different owners.) If 
the shares are in dispute and uncertain, the probate 
court has no jurisdiction, and the partition must be 
brought in or transferred to the superior court.? 
When so removed the petitioner must enter the same 
in the superior court and file certified copies of all 
papers filed in the case.” 

When proceedings are lawfully commenced in any 
probate court, such court retains jurisdiction over 
the case, saving the right of appeal.® 

Partition may be made although the real estate is 
leased,* or some of the tenants in common may be, 
alone or jointly with others, trustee, attorney, or 
guardian of any other tenant.° 

When remainders or other estates in the premises 
to be divided are devised or limited to or in trust for 
persons not in being at the time of the application 
for partition, notice setting forth the origin and na- 
ture of the remainder or interest so devised or limited 


1P, §., c. 178, § 45. 4P.S., .178, § 68. 
2P.S., c. 178, §§ 46, 59. 5 P.S., c. 178, § 69. 


BS pestle kSiGs: 
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must be given as prescribed in P. S., c. 178, §§ 7, 9, 
to the persons who may be parents of such persons 
not in being, and the court must appoint a suitable 
and competent person to appear and act as the next 
friend of such persons not in being in the partition ; 
the cost of whose appearance and services, including 
compensation of counsel, to be determined by the 
court and paid by the petitioners, and execution may 
issue therefor in the name of the person appointed.! 

In cases of partition of lands by sale, division or 
otherwise, where it appears that any part of such 
lands belongs to persons having different interests 
therein, so that an estate for life or for a term of 
years belongs to one person, and remainders therein are 
devised or limited to other persons, the probate court 
of the county in which the proceedings are pending 
may, on petition of any party interested therein, ap- 
point a trustee to receive, hold, manage and invest 
any distributive share of the money arising from such 
partition to which such persons may be entitled, the 
annual income to be paid over to the person in whom 
was the estate for life, or term of years, for the pe- 
riod such estate might have continued, and the prin- 
cipal, after the termination of such estate, to the per- 
sons to whom such remainders were devised or lim- 
ited, when they can be ascertained and are entitled 
thereto. Whoever is appointed a trustee for the fore- 
going purposes must, before entering upon the duties 
of his trust, give to the judge of the probate court a 
bond, with sufficient surety or sureties, and in such 
penal sum as the said judge may direct, conditioned 


1P, S., c. 178, § 70. 
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for the faithful performance of his duties ; and such 
bond upon breach of its condition may be put in suit, 
by order of the probate court, for the use and benefit 
of the persons interested in the trust property in like 
manner as is provided in case of bonds given by ad- 
ministrators.1 

No petition for partition shall be defeated by reason 
of the payment by any party thereto of any mortgage, 
lien, tax, or other incumbrance on the premises when 
the other parties thereto are entitled to redeem from 
such payment. But in such case the interlocutory 
judgment for partition shall contain such terms and 
conditions in relation to redemption from a contribu- 
tion on account of such payment as may be in ac- 
cordance with the rules of equity.” 

The final decree for partition must not be entered | 
in any case of partition until it is shown to the 
satisfaction of the court in which the petition is pend- 
ing that the terms and conditions of the interlocutory 
decree have been complied with.® 


Division of Water Rights. 


Persons who are interested as joint tenants, tenants 
in common, or otherwise, in a mill privilege, water 
right, or other incorporeal hereditament, may be com- 
pelled to divide the same. The commissioners ap- 
pointed to make the partition must set forth in their 
return the best method of setting off to the several 
parties their respective shares or interests, and there- 
upon the court may require the parties interested to 
perform such acts as justice and equity may require, 


1 St. 1887, c. 286. 3 St. 1889, c. 468, § 2. 
2 St. 1889, c. 468, § 1. 
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and may make all such orders and decrees in the 
premises, according to the course of proceedings in 
equity, as may be necessary to do justice between the 
parties.1 So may partition be made of the water ofa 
natural stream, not navigable, the banks of which are 
owned by different riparian proprietors.? 


PARTITION AMONG HEIRS. 


When one or more of the heirs of a deceased person, 
whose estate is in course of settlement in the probate 
court, desire partition of the real estate which has 
descended to them from such deceased person, they 
may petition such court to make partition thereof 
among the heirs. The petition is in the following 
form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in the County 
of Essex, that he is interested in all of the real estate lying in 
this Commonwealth? of Thomas Smith, late of Salem, in said 
County of Essex, deceased, intestate, whose estate is in course 
of settlement in said court, claiming to hold as an heir of said 
deceased one-undivided-fourth part or share, which he wishes 
to hold in severalty :* 

That the names and residences of all the other persons now 
interested, and their respective shares and proportions thereof, 
are as follows, and are not in dispute nor uncertain: 


Name. Residence. Share. 
Thomas Smith, Wenham, Maine, one undivided fourth. 
Sarah Jones, Salem, Mass., 2 o be 
John Jules, ae os one undivided eighth. 
Hannah Jules, 33 ty 3. hs ee 
erie Lios 5 10> seribed in the petition. Marsh et 
SES es Ca lioa | ds ali. v. French et ali., 159 Mass. 469 


3’ The real estate need not be de- (1893). 
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The last two parties above named being minors, having no guar- 
dian [or, Hannah Smith of said Salem being their guardian]. 
Wherefore your petitioner prays that partition may be made 
of all the real estate aforesaid,! according to law. 
Dated this first day of January, A. D. 1896. 
John Smith. 


If the whole or any part of the premises are owned 
in common with another person or persons not heirs 
of the deceased, and it is desired that such land be 
divided also, there must be included in the petition 
at the asterisk (*) a statement that certain land, de- 
scribing it by metes and bounds sufficiently for 
identification, is held in common by the heirs with 
others, and giving the names and residences of the 
co-tenants, and also adding to the prayer at the dag- 
ger (}) the words, “including that held by the de- 
ceased in common with others, as aforesaid.’”2 | 

If all the parties interested assent to the petition in 
writing, a decree of partition will be made without 
further notice ; if not, they must be cited into court. 
The citation, issued by the court, is served by deliver- 
ing a copy thereof to each person interested, who can 
be found within the commonwealth, who has not 
assented in writing, or waved notice, fourteen days 
at least before the return day stated therein, and, if 
any one cannot be so found, by publishing the same 


1 When the petitioner is an heir,par- 
tition must be made of such real es- 
tate as any party interested requires 
to have included in the partition. 
When the petitioner is a devisee,the 
partition must be of all the estate 
held by the applicant, jointly or in 
common with others holding under 


the testator which he or any other 
devisee requires to have included. 
The same rules apply when the 
petition is brought by a person hold- 
ing under an heir or devisee. P.S., 
c. 178, § 54. 

2P.8., c. 178, § 60. 
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once in each week, for at least three successive weeks 
in the newspaper or newspapers! named therein, the 
last publication to be one day at least before the re- 
turn day. Co-tenants (other than heirs) must be 
served with an attested copy of the notice issued by 
the court by delivering it to him, or by leaving 
it at the place of his abode in this commonwealth 
fourteen days at least before the return day named 
therein. The notice must contain a description of 
the premises to be divided, and a statement of the 
share claimed as belonging to the estate of the de- 
ceased, and the time and place appointed for hearing 
the case.2. If any such co-tenant is absent from the 
commonwealth the probate court may, after public 
notice of the petition, appoint an agent for such 
absent party, who shall act for him.’ The return on 
this citation must be sworn to, and a certificate of the 
oath filed in court. 

If the court finds that all persons interested there- 
in have had due notice to appear and show cause 
against the petition, according to law and the order 
of court, and that the persons named in the petition 
are interested as therein set out, and that their re- 
spective shares or proportions are not in dispute nor 
uncertain, it will be decreed that partition of the real 
estate be made, and that three [or five ]* disinterested 
persons (naming them) be appointed commissioners 
to make the partition according to law and the rights 
of the persons interested, and that a warrant therefor 
be issued to them. 


1 St. 1882, ¢. 55, 3P.S., c. 178, § 62. 
2P, S., c. 178, § 61. 4P.S., c. 178, § 49. 
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If any of the parties interested are minors, insane 
persons or spendthrifts, having no guardian within 
the commonwealth, the court must appoint a guardian 
ad litem to appear and act for them.! And if any 
heir at law or devisee is absent from the common- 
wealth the court must appoint an agent to act for him.” 

The court may issue a warrant for each county, 
when land lies in two or more counties, if he thinks 
proper, appointing different commissioners for each 
county.® , 

Not only may the share of the petitioner be set off,* 
but the residue of the estate may be ordered to be 
divided among the parties interested, unless two or 
more of the parties consent to hold their shares to- 
gether and undivided, when they shall be so jointly 
set off and assigned.® 

The commissioners must be sworn to faithfully and 
impartially execute their duties,® must give notice to 
all parties in interest of the place and time of making 
the partition, as in setting off dower (see page 150) ; 
and if land is held in common with parties other than 
heirs the interest of the deceased must first be set off 
to the estate, and then the estate of the deceased thus 
determined is to be divided among the heirs in pro- 
portion to their respective interests.’ In making the 
partition it is always advisable to ascertain as nearly 
as the commissioners can what particular part of the 
premises the respective heirs would like to have as- 


AP. §., c 178, § 53. mon, and be subject to a future 
OPS. Sis GC. Like Das partition. 
BP r iy. £60, 9 D0: 6 P35, 02178, 8.55. 


4 St. 1885, c. 293, under which the OOP 5 Cali So ao. 
remainder may continue in com- 7P.S., c. 178, § 60. 
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signed to them, on account of agreement and satis- 
faction among them. The return of the commission- 
ers is similar to the return of commissioners in setting 
off dower and homestead. If the condition of the 
real estate is such that it is not feasible to assign to 
each heir an amount of land exactly equal to each 
one’s share, they can assign a lot larger than his 
share, or the whole, to one or more of the parties, he 
or they paying the difference to such heir or heirs to 
whom they have assigned nothing or less than his or her 
share.t No preference need now be made to males, 
nor to age.2, The commissioners should endeavor to. 
get the heirs to assent to their report in writing, and 
when money is to be paid by one heir to another to 
have the receipt of the payee of it filed with the re- 
port in court. If all parties in interest do not assent. 
to the report in writing, they must be cited into 
court. The partition must be duly confirmed by the 
court ;? but before it can be confirmed and established 
by the court, all sums of money awarded by the com- 
missioners to make the partition just and equal must. 
be paid to the parties entitled thereto, or secured to 
their satisfaction or to that of the court.‘ 

The expense of the partition, ascertained and al- 
lowed by the court, must be paid by the parties in 
proportion to their respective shares, and execution 
may be issued therefor.? 

The return of the commissioners, when accepted, 
remains in the registry of probate : and a copy there- 
of, certified by the register, must be recorded in the 

IP. S., ¢. 178, § 56. ‘P.S., c. 178, § 71. 


2 St. 1895, c. 118. 5P.S., c. 178, § 58. 
3 St. 1882, c. 6, § 2. 
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registry of deeds for each of the several counties and 
districts where the lands lie! A decree which states 
that “the foregoing division, having been duly ‘con- 
sidered, is hereby ratified and confirmed,” is suff- 
ciently formal.” 


PARTITION AMONG TENANTS IN COMMON. 


The probate court has jurisdiction in making par- 
tition of real estate among tenants in common,? and 
the procedure is the same as in partition among heirs.* 
The petition in such a case is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essez : 

Respectfully represents John Smith of Salem, inthe county 
of Essex, that he holds as tenant-in-common one-undivided-half 
part or share of the following described real estate, situated in . 
Salem, in the county of Essex, which he wishes to hold in sey- 
eralty, to wit: [Describe the real estate by metes and bounds]; 
that the names and residences of all the other tenants-in-com- 
mon and their respective shares and proportions thereof are as 
follows, and are not in dispute nor uncertain: Thomas Allen of 
Danvers, Mass., Henry Charles of Windham, Maine, and Sarah 
Logan of Salem, minor, having no guardian [or, Charles Logan, 
of Salem, Mass., guardian]. 

Wherefore your petitioner prays that partition may be made 
of all the real estate aforesaid, according to law. 

Dated this first day of September, A. D. 1896. 

John Smith. 


The proceedings under this petition are the same 
as in partition among heirs. | 
1P.S., c. 178, § 75, amended by St. 3P.S., c. 178, § 45. 


1888, c. 346, $ 3. 4P.S., c. 178, § 47. 
2 White v. Clapp, 8 Met. 365 (1844). 
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NEW PARTITION. 


The court may for any sufficient reason set aside 
the return of the commissioners and commit the case 
anew to the same or to other commissioners, where- 
upon the same proceedings are had as in the first 
partition.? | 

If after a first partition any improvements have 
been made on any part of the premises which by a 
new partition is taken from the share of the party 
who made the improvements, he is entitled to 
compensation therefor, to be estimated and awarded 
by the commissioners and paid by the party to whom 
such part of the premises is assigned in the new par- 
tition, and the court may issue execution therefor in 
the common form.” 


DIVISION BY SALE. 


If the estate to be divided is so situated that it 
cannot be advantageously divided, application may 
be made to the court in the following form by one of 
the heirs or tenants-in-common, asking for the sale 
of the premises and a division of the proceeds there- 
of, instead of partition of the property itself, and the 
court may order the sale when appointing the com- 
missioners, or subsequently, by agreement of the par- 
ties, or after such notice to all parties interested as 
may be required :—* 


Tothe Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in the county 

of Essex, that he holds as tenant-in-common one-undivided-half 


1P.§., c. 178, § 74. 3 St. 1894, c. 104. 
2P,., c. 178, § 72. 
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part or share of the following described real estate, which he 
wishes to hold in severalty, to wit: [Describe the real estate 
by metes and bounds], that the names and residences of all the 
other tenants-in-common and their respective shares and pro- 
portions thereof are as follows, and are not in dispute nor un- 


certain: 

Name. Residence. Share. 
Orlando Emerson, Danvers, Mass., one-undivided-fourth. 
Amos Morse, Windham, Maine, one-undivided-eighth. 


Sarah Jones, Salem, Mass., minor, having no guardian [or, 

Charles Logan, Salem, Mass., guardian]; one-undivided-eighth. 
and your petitioner further represents that said realestate can- 
not be advantageously divided. 

Wherefore your petitioner prays that partition may be made 
of all the real estate aforesaid according to law, and to that end 
that the commissioners appointed to make said partition be 
ordered to make sale and conveyance of said real estate at 
public auction for cash,! and to distribute and pay over the net 
proceeds of the sale in such a manner as to make the partition 
just and equal. 

Dated this first day of January, A. D. 1896. 

John Smith. 


This petition must either be assented to by the par- 
ties interested, or they must be cited into court to 
show cause why it should be allowed. 

If it appears to the court that all persons interest- 
ed in the petition have been duly notified, and that 
they are interested as set out in the petition, and that 
their respective shares or proportions are not in dis- 
pute nor uncertain, and, further, that the real estate 
cannot be advantageously divided, it will be decreed 


1 Or, upon such terms and condi- the proceeds of the sale as the court 
tions and with such securities for mayorder. St. 1894, c. 104. 
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that partition thereof be made as aforesaid, and that 
one! or three disinterested persons named therein be 
appointed commissioners to make said partition ac- 
cording to the rights of the parties interested, and 
that a warrant therefor be issued to them, and that 
they make sale and conveyance of said real estate at 
public auction for cash,? and when sold to distribute 
and pay over the net proceeds of the sale in such a 
manner as to make the partition just and equal, and 
deposit any share unpaid at the time of confirming 
the proceedings in the name of the judge of probate 
in the savings bank therein named.? 

On the receipt of the warrant issued upon this de- 
cree, the commissioner or commissioners will adver- 
tise the real estate for sale at public auction, as for 
sale of lands by administrators. The following is a 
sufficient form of advertisement :— 


COMMISSIONER’S SALE OF REAL ESTATE. 


Pursuant to a warrant issued by the Probate Court in and for 
the county of Essex, Massachusetts, to the undersigned as 
commissioner to make sale and partition among the parties en- 
titled thereto of the hereinafter described real estate, dated 
February 1, A. D. 1896, will be sold at public auction, on the 
premises, on Saturday, the fourteenth day of September, A. D. 
1896, at three o’clock in the afternoon, the following described 
lot of land, with the dwelling-house and other buildings there- 


1 St. 1894, c. 104. The court may tions, and with such securities for 
order a saleafter the commissioners the proceeds of the sale, as the court 
have made their report under the may order. St. 1894, c. 104. 
general warrant to divide. Ramsey *P.S., c. 178, § 67. 

v. Humphrey, 162 Mass. 385 (1894). 4St. 1894, § 104. 

2 Or, upon such terms and condi- 
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on, situate in Salem, in said county of Essex, viz.: [Describe 
the real estate by metes and bounds]. 
TERMS: $100 down, and remainder within ten days from 
the day of sale. 
Samuel T. Vollon, 
Salem, Aug. 5, 1896. Commissioner. 


The conveyance must be made by the commissioner 
or commissioners,! and is in form like that of an ad- 
ministrator under a license for sale at public auction. 
The evidence of the sale may be perpetuated as in 
sales of real estate by administrators, by an affidavit 
filed in the probate office.! 

The payment of the shares of the proceeds is made 
in a way similar to that of distributive shares of an 
estate under an order of court. 


1 St. 1894, § 104. 


CHAPTER VII. 
ADOPTION AND CHANGE OF NAME OF CHILD. 


To adopt a child it is necessary to petition the pro- 
bate court for the county in which the petitioners re- 
side, if resident in the commonwealth; if not so 
resident, then in the county in which the person to be 
adopted resides; and the petitioners must be the 
would-be adopted parents of the child. The petition 
for such adoption is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in said county, 
farmer, and Mary Smith,? his wife, that they are of the age of 
twenty-one years or upwards, and are desirous of adopting 
Leon Harpstrung of Lynn, in said county, a child of James 
Harpstrung of Lynn, in the county of Essex, and Martha Harp- 
strung, his wife, the latter being deceased, which said child was 
born in Lynn, in said county, on the second day of October, A. 
D. 1897.2 

Wherefore they pray for leave to adopt said child, and that 
his name may be changed to that of Leon S. Smith. 

Dated this first day of September, A. D. 1896. 

John Smith, 
Mary Smith. 


Eee Cagl tos Np he younger than the petitioner, unless 
2If the petitioner is married his the person adopted is his or her 
wife or her husband must join in wife, husband, brother, sister, un- 
the petition. P.S., c. 148, $1. cle, or aunt, either of the whole or 
3The person adopted must be halfblood. P.S., c. 148, $1. 
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In case the person to be adopted is above the age of 
fourteen years, his consent in writing must be ob- 
tained! The following is the ordinary form of con- 
sent :— 


I, the child above named, being above the age of fourteen 
years, hereby consent to the adoption as above prayed for. 
Leon Harpstrung. 


No adoption can be decreed without the express 
consent (or implied consent after notice as hereinafter 
stated) of the adopted person’s husband, in. case of a 
married woman ; of the lawful parents, or surviving 
parent, or the parent having the lawful custody of the 
child, if the parents are divorced or living separate ; 
of the guardian of the child, if any; of the mother 
only of the child, if illegitimate ;? of the previous 
adopted parent or parents in case of a subsequent 
adoption ;/ or of the person or persons, etc., here- 
inafter stated. If the person to be adopted is of 
age, only the consent of herself and her husband, if 
a married woman, is required. And the consent of 
none of the persons required above, other than the 
person to be adopted, is required, if such other per- 
son is adjudged by the court hearing the petition 
to be hopelessly insane, or is imprisoned in the state 
prison or in a house of correction in this common- 
wealth under sentence for a term of which more than 
three years remain unexpired at the date of the 
petition ; or if he has wilfully deserted and neglected 
to provide proper care and maintenance for such child 
for two years next preceding the date of the petition ; 


1P.S., c. 148, § 2. 2 Gibson, appellant, 154 Mass. 378 (1891). 
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or if he has suffered such child to be supported for 
more than two years continuously, prior to the peti- 
tion, by a charitable incorporated institution, or as a 
pauper by a city or town or by the commonwealth ; or 
if he has been convicted of being a common drunk- 
ard, and neglects to provide proper care and mainte- 
nance for such child ; or if such person has been con- 
-victed of being a common night-walker, or a lewd, 
wanton, and lascivious person, and neglects to pro- 
vide care and maintenance for such child. A giving 
up in writing of a child, for the purpose of adoption, 
to a charitable incorporated institution, operates as a 
consent to any adoption subsequently approved by 
such institution. Notice of the petition must be given 
to the state board of lunacy and charity in case the 
child is supported as a pauper by a city or town or 
by the commonwealth.! 

The written consent of the required parties to the 
adoption, other than the person adopted, is ordinarily 
in the following form :— 


The undersigned, being the father [or, guardian; or, hus- 
band; ete.] of said child, hereby consents to the adoption as 
above prayed for. James Harpstrung. 


When such parties do not consent in writing, the 
court must order notice by personal service on the 
parties of a copy of the petition and order thereon, 
seven days at least before the return stated in the 
order, or, if they are not found within the common- 
wealth, by publishing the same once in each week, 
for three successive weeks, in a newspaper published 


1p, S., c. 148, § 3, amended by St. 1896, c. 101, § 4. 
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named therein, the last publication to be seven days 
at least before said return day, and in any case the 
court may require such additional notice and consent 
as may be deemed proper.! 

The return on this citation must show in which 
manner the notice was served, and be sworn to and a 
certificate thereof in the ordinary form attached. 

If such person does not appear, or, if appearing, 
does not object thereto, he is held to have consented 
to the adoption so far as it relates to the proceeding 
in the probate court. He may appeal, however.? 

If no one consents or appears the court may appoint 
a guardian ad litem with power to give or withhold 
consent.2. Such appointment is in the following 
form :— 


On the foregoing petition, it appearing that no one appears 
to consent or object thereto, Aaron Lanson, is hereby appointed 
guardian ad litem of said child, with power to give or withhold 
consent. 


If the court is satisfied of the identity and relations 
of the persons, and that the petitioners are of suffi- 
cient ability to bring up and furnish said child with 
suitable nurture and education, having reference to 
the degree and condition of his parents, and that it is 
fit and proper that such adoption should take place, 
it must decree that from the day of the date of the 
decree the child shall, to all legal intents and pur- 
poses, be the child of said petitioners, and that his 
name be changed to that of the name prayed for (stat- 
ing it), which he shall hereafter bear, and which shall 
be his legal name.? 


1P.S., ¢. 148 § 4. 3P.S., c. 148, § 6. 
2P.S., c. 148, § 5. 


CHAPTER VIII. 


CHANGE OF NAME. 

Any person residing within the jurisdiction of a 
probate court may petition such court for a change 
of his name, which will be duly granted if he or she 
shows a sufficient reason for the change.t The pe- 
tition is in the following form :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex : 

Respectfully represents John Smith of Salem, in said county, 
that he was born in Worcester, in the county of Worcester, and 
State of Massachusetts, on the second day of March, A. D. 1849, 
that he has heretofore resided in the following places only: 
Worcester and Salem, in Massachusetts ; that his occupation is 
that of a merchant, and that he wishes to change his name to 
that of John Leader, for the reason that ever since he came to 
Salem, in 1870, he has been commonly called, and has always 
done business under the name of John Leader, and that it is gen- 
erally supposed that John Leader is his true and legal name. 

Wherefore your petitioner prays that his name may be 
changed, and that he may take the name of John Leader, as 
aforesaid. 

Dated this first day of May, A. D. 1897. 
John Smith. 


The court must issue a citation upon this petition? 
which is to be served by publishing it once in each 


1P. S., c. 148, $12. 2P.S.,c. 148, § 13. 
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week, for three successive weeks in the newspaper 
named therein, the last publication to be one day at 
least before the return day named therein. The re- 
turn on this citation must bein writing and sworn to, 
and a certificate of the oath filed in court. If no ob- 
jection is made, and it appears to the court that the 
reason given therefor is sufficient, and consistent with 
the public interest and satisfactory to the court, it 
will be decreed that the petitioner’s name be changed, 
as prayed for, to that of (stating it), that he shall 
thereafter bear that name (stating it), that it shall 
be his legal name, and that he give public notice 
of said change by publishing the decree once in each 
week, for three successive weeks, in a newspaper 
named in the decree and make return to the court 
under oath that such notice has been given. 

After publishing the decree as ordered therein, and 
having made return of such publication under oath, 
the court will issue a certificate of change of name.! 


1P. S., c. 148, § 13. 


CHAPTER IX. 
SEPARATE MAINTENANCE, ETC. 


When a husband fails, without just cause, to fur- 
nish suitable support for his wife, or has deserted her, 
or when the wife, for justifiable cause, is actually 
living apart from her husband, the probate court may, 
by its order on the petition of the wife, or, if she is 
insane, on the petition of her guardian or next friend, 
prohibit the husband from imposing any restraint on 
her personal liberty for such time as the court directs, 
or until the further order of the court thereon, and 
the court may, upon the application of the husband 
or wife, or of her guardian, make such further order 
as it deems expedient concerning the support of the 
wife, and the care, custody, and maintenance of the 
minor children of the parties, and may determine 
with which of their parents the children or any of 
them shall remain; and may from time to time, on a 
similar application, revise and alter such order, or 
make a new order or decree, as the circumstances of 
the parents or the benefit of the children may require.! 


1P. S., c. 147, § 33. Itis no barto man vy. Silverman, 140 Mass. 560 


this petition, that, for a valuable 
consideration, received and_ re- 
tained by her, the wife has execu- 
ted an instrument releasing him 
from all claim*by her on him for 
support, and agreeing to indemnify 
him from any such claim. Silver- 


(1886). 

If the husband is a spendthrift 
under guardianship, a decree can- 
not be made against the guardian. 
Kavanaugh v. Kavanaugh, 146 Mass. 
40 (1888). 

Such a decree is a bar to a libel 


(333) 
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The petition may be brought in the county in 
which either of the parties lives, except that, if the 
petitioner has left the county in which the parties 
have lived together, the adverse party still living 
therein, the petition must be brought in that county.! 

Upon such a petition, an attachment of the hus- 
band’s property may be made as in the case of a libel 
for divorce.” 

The form of the petition is as follows :— 


To the Honorable the Judge of the Probate Court in and for 
the County of Essez : 

Respectfully represents Mary Smith of Salem, in the county 
of Essex, that she is the lawful wife of John Smith, of said 
Salem, that her said husband fails, without just cause, to fur- 
nish suitable support for her, and has deserted her; and that 
she is living apart from her said husband for justifiable cause 
[and she herein sets forth the following specifications: That 
he has many times cruelly abused her, striking her, and threaten- 
ing to kill her; etc.?]; that there have been born to them the 
following children: 

Sarah Smith, 

Mary Smith, 

James Smith, all of whom are minors. 


for divorce on the ground of the The court may proceed against the 


wife’s desertion, while it remains in 
force. Miller v. Miller, 150 Mass. 111 
(1889). 

The husband need not have 
notice, expressly or impliedly, that 
at the time of filing her petition, his 
wife is actually living apart from 
him for justifiable cause. Smith v. 
Smith, 154 Mass. 262 (1891). 

The husband may be ordered to 
contribute toward the support of his 
wife, although his only means is a 
United States pension. Tully v. 
Tully, 159 Mass. 91 (1893). 


property of the husband, although 
he resides without the common- 
wealth. Blackinion v. Blackinton, 
141 Mass. 432 (1886). 

1P.S., c. 147, § 34. 

2P.S8., c. 147, § 35. P.S., c. 146, $6 
15, 33, 37, apply to such proceedings 
as far as they are applicable. 

3'These specifications need not be 
made if the prayer does not include 
an order prohibiting her husband 
from imposing restraint on her per- 
sonal liberty. 
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Wherefore your petitioner prays that said court will [by its 
order, prohibit her said husband from imposing any restraint 
on her personal liberty, and!] make such order as it deems ex- 
pedient concerning her support, and the care, custody and 
maintenance of said minor children. 

Dated this first day of September, A. D. 1896. 

Mary Smith. 


If an attachment of the husband’s property is de- 
sired, the judge should endorse the petition, as fol- 
lows :— 


Essex, ss. Sept. 1, A. D. 1896. 
Let attachment issue as prayed for, to the amount of five 
hundred dollars. 
Anson N. Nehan, 
Judge of Probate Court. 


The citation on this petition is served by delivering 
to the husband a copy thereof fourteen days at least 
before the return day named therein, if he may be 
found in the commonwealth, but if not so found, by 
delivering to him such copy wherever found, or by 
leaving it at his usual place of abode ; or by mailing 
the same to him at his last known post office address 
fourteen days at least before the return day; and 
also, unless it is made to appear to the court by affi- 
davit that he has had actual notice of the proceed- 
ings, by publishing the same once in each week for 
three successive weeks in a newspaper named in the 
citation, the last publication to be one day at least 
before the return day. 


1That part of the prayer here stricken out unless it is based upon 
included in brackets should be specifications. 
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The return on the citation, which must be made 
under oath, must show how it was served. 

The decree follows the prayer of the petition, and 
must state the amount and times when the money is 
to be paid. The court cannot, without the consent of 
both parties, orderasum in gross for the future sup- 
port of the wife.! 


APPOINTMENT OF RECEIVER. 


When a person having a wife or minor child, who, 
if he were alive and resident in this commonwealth, 
would be dependent upon him wholly or partly for 
support, has while such resident absented himself 
from his place of residence without making sufficient 
provision for such support, and his whereabouts are 
unknown, or, being known, he is residing without the 
commonwealth, the probate court, upon petition of 
such wife or child, or the guardian of such wife or 
child, or of any other interested person, and after 
public notice and without establishing the fact 
whether such person is dead or alive, may appoint a 
receiver for all the property of such absentee, who, 
under the instructions of such court, may apply said 
property, including the inchoate right of curtesy in 
real estate, in payment of such charges as may prop- 
erly have been incurred, or may thereafter be incurred 
in the support and maintenance of such wife and 
minor children. The provisions of law regarding 
bonds, accounts, sales and mortgages by guardians, 
apply to such receivers, and upon the return of 
such absentee the receiver must account in said court 


1 Doole vy. Doole, 144 Mass. 278 (1887). 
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for the unexpended balance of his estate, and if let- 
ters testamentary or of administration are thereafter 
granted upon the estate of such absentee as a de- 
ceased person, such accounting must be in said court 
to the administrator or executor. Whenever it is in- 
expedient longer to continue such receivership, the 
estate may be deposited in some savings bank or like 
institution, under P. 8., c. 144, § 16, and acts in 
amendment thereof. 


1 St. 1894, c. 203. 


CHAPTER X. 
CUSTODY AND SUPPORT OF CHILDREN. 


Where the parents of minor children live separate- 
ly, the probate court, upon the petition of either pa- 
rent, may make decrees concerning their care, custody, 
education and maintenance, the same as concerning 
children whose parents are divorced.! 

Upon the appheation of a guardian who is entitled 
to the custody of his minor ward, during the lifetime 
of both or either of the parents of such ward, and 
after notice to all parties interested, the probate court 
may order and require the said parents, or either of 
them, to contribute to the support and maintenance of 
such minor in such sums and at such times as, having 
regard to all the circumstances of the case, may seem 
just and reasonable. The court may from time to 
time, on application of either party, revise or alter such 
order, or make such new order or decree as the circum- 
stances of the parents or the benefit of the minor may 
require. The court may require the party charged to 
give a bond to the judge and his successor in such 
sum and with such sureties as the court may order.” 
To the Honorable the Judge of the Probate Court in and for 

_ the County of Essea : 

Respectfully represents Sarah Adams of Salem, inthe county 

of Essex, that she is the lawful wife [or, husband] of Walter 


1P,S., ¢. 147, § 36. 2 St. 1891, c. 358. 
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Adams, of said Salem, and that your petitioner and said Wal- 
ter Adams are actually living apart from each other; that chil- 
dren have been born to them who are now living, and whose 
names and dates of birth are as follows: 

John Adams, born Jan. 17, 1888. 

Sarah Adams, born March 1, 1891. 

Your petitioner further represents that the happiness and 
welfare of said children, who are minors, require that she 
should have custody and possession of them. 

Wherefore she prays that said court will make such order as 
it deems expedient concerning the care, custody, education and 
maintenance of said minor children, and order that they re- 
main with your petitioner. 

Dated this tenth day of September, A. D. 1896. 

Sarah Adams. 


The respondent parent will be cited into court by 
delivering to him a copy of the petition and of the 
citation thereon a certain number of days, to be fixed 
by the court and stated therein, at least before the 
return day therein named. Return of this service, 
in the ordinary manner, must be made under oath. 

The decree will provide for the custody, education 
and maintenance of the children till the further order 
of the court. 


CHAPTER XI. 


DECREE AUTHORIZING MARRIED WOMEN TO CONVEY 
PROPERTY. 


A married woman, whose husband has absented 
himself from the commonwealth, abandoning and not 
sufficiently maintaining her, or whose husband has 
been sentenced to confinement in the state prison, 
may, upon ber petition, be authorized by the probate 
court to sell, convey, and receipt for her real and per- 
sonal estate and any personal estate which may have 
come to her husband by reason of the marriage, and 
which remains in the commonwealth undisposed of 
by him, or to which he is entitled in her right; and 
to use and dispose of such property or the proceeds 
thereof, during his absence or imprisonment, as if she 
was unmarried; and this authority continues until 
the husband returns into the commonwealth and 
claims his marital rights, or is discharged from prison, 
and during that time the wife may do all acts neces- 
sary for its full exercise.! 

Upon petition of a married woman, who is deserted 
by or living apart from her husband for a justifiable 
cause, the probate court may make a decree establish- 
ing such facts; and thereafter she may make a will 
in the same manner and with the same effect as if she 
were sole, and may by such will, or under such cir- 

1Pp.S., c. 147, § 31, amended by St. 1887, c. 332, § 2. 
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cumstances by deed, without her husband’s written 
consent, dispose of all her real and personal estate.1 
In each of these cases the following form is used : 


To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents Sarah Smith of Salem, in the county 
of Essex, that she is the lawful wife of John Smith, of said 
Salem; that her said husband fails, without just cause, to fur- 
nish suitable support for her, and has deserted her, and that 
your petitioner, for justifiable cause, is actually living apart 
from her said husband, and that there have been born to them 
the following children: 

Andrew Smith, John Smith, and Sarah Smith. 

She further represents that she has need to be relieved of the 
disabilities of coverture so far as to be enabled to dispose of 
her personal and real estate without her husband’s written 
consent, in the same manner and with the same effect as if she 
were sole. 

Wherefore she prays that said court, after due notice to her 
said husband and full consideration of the premises, will enter 
a decree establishing the fact of such desertion, and that such 
living apart from her husband is on her part for justifiable 
cause. 

Dated this first day of August, A. D. 1897. 

Sarah Smith. 


Upon this petition the husband will be cited by 
delivering to him a copy of the citation issued on the 
petition fourteen days at least before the return day 
named therein, if he may be found within the com- 
monwealth, or if he is not so found, by either leaving 
such copy at his usual place of abode, or by mailing 
it to him at his last known post office address ; and, 


1 St. 1885, c. 255. 
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also, unless it is made to appear to the court by affi- 
davit that he has had actual notice of the proceed- 
ings, by publishing the same once in each of three 
successive weeks in a newspaper named therein, the 
last publication to be one day at least before the re- 
turn day. 

The return on the citation must show the manner 
of service and be under oath. 

The decree will be that the said John Smith has 
deserted the said petitioner, and that she is living 
apart from him for justifiable cause. 


CHAPTER XII. 
EQUITY. 
For jurisdiction of the probate court in equitable 
proceedings, see page 3. 
The following is the form of the ordinary petition 
in equity : 





To the Honorable the Judge of the Probate Court in and for 
the County of Essex: 

Respectfully represents John Smith of Salem, in the county of 
Essex, petitioner, that he brings this petition against Warren 
Hastings of Nahant, in the county of Essex, respondent, and 
alleges them to be all of the parties interested in the matter of 
said petition [as he is informed and believes!], and further rep- 
resents that [state the allegations plainly and with such full- 
ness and detail as will bring the issue before the court in as 
concise a manner as possible]. 

And your petitioner prays that this court will determine the re- 
spective rights of the several parties in the premises herein set 
Jorth. 

Salem, September 1, 1896. 

John Smith. 


The petition should be sworn to, and a certificate 
of the oath, in the following form, attached :— 
Essex, ss. September 1, A. D. 1896. Then appeared the 


within named John Smith, and made oath that the statements 
made in the within petition are true, of his own knowledge, 


1 Add this clause, if necessary. 
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except as to matters which are therein stated to be on his in- 
formation and belief, and as to those matters he believes them 
to be true. 


Before me, Aaron Lanson, Justice of the Peace. 


The decree is drawn by the attorney of the peti- 
tioner or of the party in whose favor it is rendered. 
Under the proper caption of court, place, date, etc., 
it should briefly recite the contents of the petition ; 
that the parties have been duly notified, and have 
appeared and been heard, and that after hearing the 
evidence offered by each of the parties, and having 
considered the matter, the court finds, adjudges, or- 
ders and decrees that, etc. 


PETITION FOR INSTRUCTIONS. 


A petition for the instruction of the court upon 
some doubtful matters within its jurisdiction is simi- 
lar in foym to the general petition in equity. The 
questions for the court to consider, if more than one, 
should be numbered, and be asked in a simple man- 
ner, as, for instance, ‘** Have said trustees power to 
convey the real estate of said deceased under and by 
virtue of said will, without license from the court?” 
The petition should indicate, either expressly or 
impliedly, that it is necessary that the instructions 
be given at that time. 

The following is the form :— 


To the Honorable the Judge of the Probate Court in and for 
‘the County of Essex: | 
Respectfully represents John Smith of Salem, in the county 
of Essex, as he is trustee under the will of Dorcas Smith, late 
of said Salem, deceased, petitioner, that he brings this petition 
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against John Jones of said Salem and Andrew Wilson of Dan- 
vers, in said county of Essex, respondents, and alleges them to 
be all of the parties interested in the matter of said petition, 
as he is informed and believes, and further represents that 
Dorcas Smith of said Salem [etc., stating the facts briefly], ac- 
cording to the directions in said will; that your petitioner is 
uncertain as to what his powers and duties in the premises are, 
and he therefore prays the instructions of this court upon the 
following interrogatories: [Insert them in a simple form]. 
And also such further instructions as to your honor seem to be 
proper and necessary in the premises. John Smith. 
Salem, Mass., Feb. 15, 1895. | 


This should be sworn to as in the ordinary petition 
in equity. The order of notice to the respondents is 
in the following form :— 


On the foregoing petition the petitioner is ordered to notify 
all persons interested to appear at a Probate Court to be held 
at Salem [on a certain day and hour named therein], to show 
cause, if any they have, against the same, by delivering a copy 
of this petition and order thereon to each person interested 
who may be found in said commonwealth, fourteen days at 
least before said court, or if any person shall not be so found, 
either by delivering a copy thereof to them wherever found, or 
by leaving a copy thereof at their usual place of abode, or by 
mailing a copy thereof to them at their last known post-office 
address, fourteen days, at least, before said court; and also, 
unless it shall be made to appear to the court, by affidavit, that 
all of said persons have had actual notice of the proceeding, 
by publishing the same once in each week, for three successive 
weeks, in the newspaper named therein, the last publication 
to be seven days at least before said court. 


The decree is drawn by the attorney of the peti- 
tioner. 


CHAPTER XIIT 
MISCELLANEOUS JURISDICTION. 


ASSIGNMENT OF LIFE INTEREST IN REAL ESTATE 
TO WIDOWS. 


When a widow is entitled by deed of jointure, or 
under the will of her husband, to an undivided in- 
terest in his real estate, either for life or during wid- 
owhood, if her right is not disputed by his heirs or 
devisees, the probate court in which her husband’s 
estate is being settled may assign such interest to 
her, in whatever counties the lands lie, by proceed- 
ings similar to the assignment of other life interests, 
as stated on page 167.1 


AS TO ABODE OF CHILDREN IN HOMES, ETC. 


Whenever a parent or guardian of a minor child, 
who is indentured or placed in charge of a person or 
persons, association, or public or private institution 
by a state, city or town board, or by a public or pri- 
vate corporation, or body of persons authorized by 
law to indenture or so place minor children, or in 
case of the death of both parents and there being 
no guardian, whenever one of the next of kin of 
such child is denied information of its where- 
abouts by such board, corporation, or body of 
persons, the probate court for the county in which 

IP. S., c. 124, § 10. 
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the child has its legal residence may by its order, 
upon the petition of such parent, guardian, or next 
of kin, and upon such notice as it deems proper, 
if in its opinion the welfare of the child and the pub- 
lic interests will not be iujured thereby, require such 
board, corporation or body of persons to give such in- 
formation and permit such parent, guardian or next of 
kin to visit the child at such time or times, and under 
such conditions as the court in its order directs, and 
the court may, upon the application of such parent, 
guardian, or next of kin, or of any such board, cor- 
poration, or body of persons, revise and alter such 
order, or make new orders or decrees in respect to 
such petition as the welfare of the child and the 
public interests may seem to require.! 


JUVENILE OFFENDERS. 


Judges of the probate courts, except in Suffolk 
county, may commit boys to the reform school, re- 
ceiving complaints, issuing warrants, and hearing 
cases against juvenile offenders at such times and 
places, in or out of their respective counties, as con- 
venience may require, under the provisions of P. 5., 


c. 89. 


COMMITMENT OF LUNATICS AND DIPSOMANITACS. 


Judges of the probate court have jurisdiction, con- 
current with the inferior common law courts, in the 
commitment of lunatics and dipsomaniacs to hospi- 
tals, and with like proceedings.” 


1 §t. 1896, c. 288. in amendment thereof. 
2P.S., c. 87, § 11, ete. ; and acts 
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HABEAS CORPUS. 


Any person who has reason to believe that any 
other person is deprived of his liberty or held in 
custody, in violation of St. 1894, c. 536, § 1, may 
petition the probate court of the county in which 
such person is believed to be detained, stating the 
following facts, so far as known to the petitioner :— 
The name, age, and general description of the person 
deprived of his liberty or held in custody; where, 
when, and under what circumstances said person was 
deprived of his liberty; the name of the person so 
depriving him of his liberty, if known; where said 
person is believed to be detained; the names of the 
supposed custodians of such person, and any other 
facts and circumstances known to the petitioner rele- 
vant to the matter. The facts set forth in the peti- 
tion must be verified by the oath of the petitioner.t 

Upon the filing of such petition the court issues an 
order of notice to, and it is served upon, all the sup- 
posed custodians or persons alleged to be detaining 
or holding the person in custody, as stated in the pe- 
tition, or otherwise known, directing such custodian 
or person to appear before the court at a time or 
place named therein, to be examined as the court di- 
rects, and also, in its discretion, cause the person 
so alleged to be deprived of his liberty, or held in 
custody, to be brought before the court, to be exam- 
ined as the court directs as to his desire to be dis- 
charged from custody and as to any other relevant 
matters. 

The court may, in its discretion, examine the wit- 


1 St. 1894, c. 536, § 2. 
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nesses separately and apart from each other, and may 
permit the petitioner, parent, guardian, or other per- 
son entitled to the custody of a person deprived of 
his liberty to examine publicly the alleged custodian 
of such person, in person or by counsel, as to the 
condition of the person alleged to be deprived of his 
liberty or held in custody, and the place where he is 
detained or held in custody ; and may also examine 
separately and apart, or publicly, the person alleged 
to be deprived of his liberty or held in custody, and 
may make any order for his release, or may make an 
order permitting correspondence or personal inter- 
views between him and his friends or relatives; and 
the court may modify its order from time to time 
upon such notice to the parties as it deems proper. 

The court may request the district attorney to 
be present and conduct or assist in conducting the 
examination. If the court is unable to obtain satis- 
factory information, or to satisfactorily determine 
the questions involved, or to furnish proper relief, 
it.must so notify the district attorney, who may 
institute proceedings under P.S., c. 185, or such other 
proceedings as the nature of the case may require. 

The expense of the service of process and notices 
and of summoning witnesses must, upon the ap- 
proval of the court or of the district attorney, be 
paid out of the treasury of the county in which such 
person is detained, in case the petitioner is not able 
to pay the same. 
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In Setting off Homestead 


147, 


In Assignment of Real Estate ie Widows Tet: P. 


S., c. 124 
When eae by Court 
PAYMENT OF DEBTS 
Immature Claims . : 
Arbitration and Coneromice of Came 
When Estates are Jointly Liable 


Claims of Administrators against their Intestates 


INDEX. 


PAYMENT OF DEBTS—Continued 
Claims of Administration, ete—Continued 
How Enforced 
In Testate Estates 
PAYMENT OF LEGACIES 
PERSONAL ESTATE, SALE OF 
Under Order of Court 
By Guardian under License on Ohirk 


PRESUMPTION OF DEATH OF ABSENT PLRSONS 224 


PROCEEDINGS 
Presumption of Regularity of 
Confirmation of Defective Acts or 


PROVISIONS OF WILL, WAIVER OF, BY WIDOW 


Extension of Time 


PUBLIC ADMINISTRATORsS . 
How Commissioned ; ; 
Where and When Appuinted 
Petition 
Bond of 

Form of 
Form of Geneial foun 
Termination of the Trust 
Transfer of Assets 
Deposit with State Treasurer 
De bonis non 
Duties of 

PUBLICATION OF NOTICE 

REAL ESTATE 
Distribution of 

License to Sell 
Sale of : - 
By Guardians 


2] 


By Commissioners to mace Parnicion : 


By Married Women as though Sole, 
Mortgage of, by Guardians . 
Lease of, by Guardians 
Partition of 
Assignment of Widow’s ‘Life Titereat in 


RECEIPTS may be recorded 


RECEIV ERappointed under Separate Maintenance, etc. 


OS 
—~T: 
— 


29 
29 
249 
249, 250 
79 
79 
80 
80 
90 
90 
91 
80 
81 
81 
82 
140 
91, 22 


206 
209 


295-305 


323-326 
340 
306 
308 
314 
346 


19 
336 
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RECORDS 
Register must keep Seleean etc. 2 : 18 
Amendment of ; : ; 19 
Receipts may be Revorded ; : ‘ ’ , 19 


REFORM AND INDUSTRIAL SCHOOLS 
Jurisdiction of Probate Court in committing Chil- 


drento . ‘ ; : : 4 
REGISTERS OF PROBATE 
When Chosen ; : : : : 16 
Oath ; : ; , 16 
Bond : : ! , ; 16 
Duties, etc. . : . ‘ : ; . 16 
Must be Present at Cours : : ; ; 11 
Must certify to Sittings of Acting Tadpes ' 18 
Must keep Records of the Court ‘ : “ 18 
Must keep Docket : : 18 
Cannot be Interested in Eroceedines before helt 
Courts, ete. : ; “Thais 
How appointed Guardians of thers Minor Childr en 18 
Must make Free Copies of Certain Papers for Cer- 
tain Persons. . : ; : é : 20 
Assistant : ; : : : : : 17 
Cannot be anierented - Proceedings before 
their Courts, ete. . ; : ; . ’ 17 
REMEDY ON BONDS. See Bonps. 
REMOVAL 
Of Administrators : : : : ; 114 
Of Executors : : 248 
Of Trustees . , . ‘ 263 
Of Guardians : : : ; ‘ 292 
RESIGNATION 
Of Administrators ; : : 113 
Of Executors : ‘ : , 247 
Of Trustees. : é : : ; : 263 
Of Guardians : ’ va ee ; ‘ 292 
RULES OF COURT . . : ie: 35 
Prepared by the Judges of Pr Aeae 55 
Approved by Supreme Judicial Court . 35 
Their Force . / ‘ : : , . 35 
Probate Rules ‘ : A : ; , , 35 


Equity Rules : : : , ' : i 39 


INDEX. 


SALES DEPENDENT UPON CONSENT OF DE- 


CEASED. PERSONS 


SALE OF PERSONAL ESTATE 
Under Order of Court 
In Testate Estates 


SALE OF PROPERTY BY FOREIGN EXECUTORS” 
SALE OF STANDING WOOD AND TIMBER DUR- 


ING LIFE ESTATE, ETC. 


SALE OF REAL ESTATE 
To Pay Debts, etc. 
At Public Sale 
Petition 
List of Debts 
Bond to Indemnify 
How much to be Sold 
Notice of Sale . 
Affidavit of Notice of Site 
How Sale is Conducted . 
Adjournment of Sale 
Deed 
At Private Sale 
Petition 
Notice 
Decree 
License 
Deed : 
By Foreign AVS ith eae 
Must give Bond 
Notice of Sale . 
Of Contingent Interests, etc. 
Of Lots in Cemeteries 
Sales may be Examined into : 
SEPARATE ESTATE OF MARRIED WOMEN 
Jurisdiction of Probate Court in 
SEPARATE MAINTENANCE, ETC. 
Petition 
Attachment of Beers 
Appointment of Receiver 
SERVICE OF PROCESS 
Notice 


175, 


184, 
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SERVICE OF PROCESS—Continued 
May be Served on Attorney 
In Appointment of Administrators 

SESSIONS OF PROBATE COURT é ; 
Double Sessions in Middlesex and Suttolk Gown cen 
Holidays 
Court always open for Ver Wei Bur poses 
Business out of Court 


SETTLEMENT OF ESTATES OF ABSENT PERSONS 
PRESUMABLY DEAD 
Intestate Estates 
Testate Estates 


SPECIAL ADMINISTRaTUus 
When Appointed . 
Petition 

Assent 
Notice 


SPECIFIC PERFORMANCL 
Jurisdiction of Probate Court in 
By Administrators 
By Executors, etc. 
By Guardians 


SPENDTHRIFTS, GUARDIANSHIP Or 


STATEMENT OF PROPERTY 
On Administrator’s Bond 
On Executor’s Bond 
On Bond of Administrator with W ill Anne xed 


SUITS ON PROBATE BONDS . 
Prerequisites 
Who may bring Suit 
Indorsement of Writ 
Practice 
Execution 
See Bonps. 
SURETIES ON BONDS. See Bownvs. 
TAX! SUCCESSION OR COLLATERAL 
Jurisdiction of Probate Court in 
On Distributive Shares 
On Legacies, etc. i 
TEMPORARY INVESTMENT 


to bo 
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INDEX. 


TESTATE ESTATES 


TRIAL OF APPEALED CASES 
Framing Issues 
Where Tried 


TRIALSsISt” 


TRUSTS 

Jurisdiction of Pr abate Codes in 

Change of : 

Compensation of Tedateee for services 

Sale of Standing Wood and Timber during Life Es- 
tate, etc. 

Sale and Mortgage of Lena siieies ae Germieart 
Remainders 

Trusts for Creditors 

Under Wills 

Appointment of Tr aeree 

Petition 


TRUSTEES 
Married Women may be 
Declination of 
Appointment of, nner Wills 
Petition, Bond with Sureties 
Bond without Sureties 
Bond of 

For Ghaeer bles TEPSES 

Without Sureties , 

Approval of Judge of Brohare fase 
Appointment of Agent by ae Trustees 
Resignation of ; : ; 
Removal of 
Inventory of 

When may be iepeneed with 
General Duties of 
Sales of Real Estate by 

Deed under Power in Will 

Petition for License to Convey 
Mortgage of Real Estate by 

Petition for License 

Where Brought 
Extension and Renewal of Mortgages ay 
Account of 
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TRUSTEES—Continued ; 
Compensation of, for Services. 275 


To hold Personal Property of Sieh a Widow fee 
the Income, etc. . : 250 
UNCLAIMED MONEYS, ETC., Deposited in savin 
Banks 
Distributive Shares in Intestate Estates . . ; 204 
Dividends in Insolvent Estates . 5 : : > dae 
WAIVER 
Of Notice f ‘ : , 21 
Of Provisions of Will by widows ¥ ‘ : 249 
Extension of Time for . ; ; ' 249, 250 
WATER RIGHTS, Division of ; ‘ ; : 316 
WIDOW 
Allowance to : ; : : : . 148 
In Testate Estates : : ; 1 : 248 
Assignment of Dowerto . : 4 145-154 
Homestead to ‘ at 154-158 
Real Estate under P. S73 Cc. 124 ; : 159 
Interest, under Deed of Jointure : 171 
Life Interest in Real Estate ‘ f : 346 
Election of Dower instead of Statutory Estate : 167 
Trustees to hold Personal Property of which 
Widows have the Income ‘ : : ‘ 250 
WILLS 
Deposit of, in Probate Office : ‘ 228 
Concealment of . } : f 229 
Codicils . : : ; : 237 
Probate of ; : 232 
Petition for. . : 232 
Bond without Suraties ; : 238 
Assent : 2 ‘ , : 238 
Notice : 233, 237 
Guardian Ad liens . ' ; 234 
Evidence : : ‘ : : 235 
Witnesses ; , th) es Bea 
sDecreey hus 237 
Allowance of Foreign . 242 
Petition . ; : : é ’ : 242 


Proof : : 5 : ; 243 


INDEX. 377 
WILLS—Continued 

Administrators with Will Annexed . : 289 
Petition for Probate of Will and opomnEmnent ‘ 240 
Administrators with Will Annexed de bonis non z 240 
Provisions of, Waiver of, by Widow . : 249 
Extension of Time of Waiver : s 249, 250 
Trusts under . é : , : : : 257 
Appointment of Drasters anger : : 257 

Petition 
Bond with Sureties 257 
Bond without Sureties . : ¢ ; : 259 
Of Absent Persons Presumably Dead : : 256 
Settlement of such Estates . : : 256 
Husband’s ‘‘ Written Consent’’ to. : 244 
Taking Original Wills from Registry of Pr Buate : 20 


See ADMINISTRATION ON TESTATE ESTATES. 
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